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FRANK W. TAFT, CLARENCE COONAN & NAT 
SCHMULOWITZ, Esqrs., Attorneys for Plain- 
tiff and Defendant in Error, 

Merchants’ National Bank Building, San 
Francisco, Cal. 


In the Superior Court of the State of California, in 
and for the County of Marin. 


EFFRIE J. GOULD DUNLEVY, 
Plaintiff, 
vs. 


NEW YORK LIFE INSURANCE COMPANY, a 
Corporation, and JOSEPH A. GOULD, 
Defendants. 


Complaint. 

Plaintiff for cause of action alleges: 

1. That the defendant, the New York Life In- 
surance Company, is a corporation, organized and 
existing under and by virtue of the laws of the State 
of New York and doing business in the State of Cali- 
fornia, and has filed in the office of the Secretary of 
State of the State of California the designation of 
the person upon whom service of summons may be 
had; that such person is J. H. Gray, located at the 
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Branch Office, ; 


Forwarded from 
19—. 
, Cashier.”’ 
— and delivered the same to the New York Life In- 
surance Company, and on the 30th day of June, 1893, 
the said New York Life Insurance Company made 
and executed a certain instrument in writing in 
words and figures following: 


‘*State of Pennsylvania, 
County of Allegheny,—ss. 

On this 27th day of June, 1898, before me, per- 
sonally came Joseph W. Gould, to me known to be 
the individual described in and who executed the 
foregoing assignment, and acknowledged that he ex- 


ecuted the same. 
(Signed) HENRY C. RYAN, 


Notary Public. 

THE NEW YORK LIFE INSURANCE COM- 
PANY, in accordance with its rules, as stated below, 
has retained the duplicate of this assignment. 

(Signed) JOHN A. McCALL, 
Pres., 
Per E. LAWES.”’ 

5. That Effie J. Gould named in the foregoing in- 
strument is the plaintiff herein. 

6. That the said sum of $2,479.70 has never been 
paid and the same is now due and payable from the 
defendant the New York Life Insurance Company to 
the plaintiff herein. 

7. That the said original policy, #305,011, is now 
in the possession of the defendant Joseph W. Gould 
and the duplicate of the instruments set forth in 
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paragraph 4 hereof are now in the possession of the 
defendant Joseph W. Gould, and he claims a right to 
the proceeds of said policy, viz., the said sum of 
$2,479.70, but such claim is without any right what- 
soever. 

8. That both defendants are now residents of the 
[3] State of California and plaintiff hereby des- 
ignates the County of Marin as the proper place of 
trial of this action. 

WHEREFORE plaintiff prays judgment against 
the defendant, the New York Life Insurance Com- 
pany, for the sum of $2,479.70, with interest. thereon 
at the rate of 7% per annum from the 22d day of 
January, A. D. 1909, to the date of judgment, and for 
costs of suit and for judgment against the defendant, 
Joseph W. Gould, to the effect that he be barred 
from participating in the said sum of $2,479.70 or 
any part or portion thereof, and for costs of suit. 

FRANK W. TAFT, 
Attorney for Plaintiff, 
State of California, 
City and County of San Francisco.— ss. 

Effie J. Gould Dunlevy, being first duly sworn, 
deposes and says that she is the plaintiff in the fore- 
going complaint; that she has read the foregoing 
complaint and knows the contents thereof; that the 
Same is true of her own knowledge, except as to those 
matters therein stated on her information and be- 
hef and as to those matters that she believes it to be 
true. 

HEEFIE J. GOULD DUNLEVY. 
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Subscribed and sworn to before me this 12th day 


of January, 1910. 
OLIVER DIBBLE, 


Notary Public in and for the City and County of San 
Francisco, State of California. 
[Endorsed]: Filed Jan. 14, 1910. Rob. E. Gra- 
ham, Clerk. By F.S. Holland, Deputy. [4] 


In the Superior Court of the State of California, in 
and for the County of Marin. 
EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
VS. 
NEW YORK LIFE INSURANCE COMPANY, a 
Corporation, and JOSEPH W. GOULD, 
Defendants. 


Petition for Removal. 

PETITION FOR REMOVAL OF CAUSE FROM 
THE ABOVE-ENTITLED COURT OF THE 
CIRCUIT COURT OF THE UNITED 
STATES, NINTH CIRCUIT, IN AND FOR 
THE NORHERN DISTRICT OF CALIFOR- 
INGUA:, 


To the Honorable the Superior Court of the County 
of Marin, State of California: 

Your petitioner, the New York Life Insurance 
Company, a corporation, respectfully shows to this 
Court: 

That it is one of the defendants in the above- 
entitled action, and that said action is of a civil na- 
“une, 


vs. Effie J. Gould Dunievy. i 


That the matter and amount in dispute in said ac- 
tion exceeds the sum or value of Two Thousand 
(2,000) Dollars, exclusive of interest and costs. 

That your petitioner, New York Life Insurance 
Company, a Corporation, was at the time of the com- 
mencement of said action, and still is a citizen and 
resident of the State of New York, and was at the 
time of the commencement of said action, and still 
is, a corporation duly organized and existing under 
and by virtue of the laws of the State of New York, 
and having its principal office and place of business 
in the City of New York in said State, and was at 
the time of the commencement of said action, and 
still is, a nonresident of the State of California; that 
the plaintiff Effie J. Gould Dunlevy was [5] at 
the time of the commencement of said action, and 
still is, a citizen and resident of the State of Cali- 
fornia, Northern District thereof; 

That your petitioner is informed and believes, and 
upon such information and belief alleges, that de- 
fendant Joseph W. Gould is wrongfully joined as a 
party defendant with the said defendant New York 
Life Insurance Company, a corporation, for the sole 
and express purpose of defeating the jurisdiction of 
the United States Circuit Court, Ninth Circuit, in 
and for the Northern District of California; that de- 
fendant Joseph W. Gould is a nonresident of the 
State of California, and your petitioner is informed 
and believes, and upon such information and belief 
alleges, that he was at the time of the commence- 
ment of said action, ever since has been, and now 1s 
a resident of the State of Pennsylvania, and your 
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petitioner is further informed and believes, and upon 
such information and belief alleges, that said defend- 
ant Joseph W. Gould has not been served with the 
summons in said action, and that plaintiff does not 
intend to serve said defendant with said summons 
in said action nor proceed against him therein; that 
plaintiff well knew that she would be unable to serve 
said defendant Joseph W. Gould with the said sum- 
mons in said action or acquire jurisdiction of him 
therein, and that she will be compelled to prosecute 
her suit against your petitioner New York Life In- 
surance Company alone. 

That in and by plaintiff’s complaint in said action 
it is alleged that said defendant Joseph W. Gould has 
no interest in the amount claimed therein to be due 
plaintiff from said defendant New York Life Insur- 
ance Company; that even if said defendant Joseph W. 
Gould were a necessary or indispensable party to 
this controversy, the proceeding is a severable one 
as between defendant Joseph W. Gould and New 
York Life Insurance Company, and is a controversy 
which is wholly between [6] citizens of different 
States, and which can be fully determined as be- 
tween plaintiff Effie J. Gould Dunlevy and your 
petitioner, New York Life Insurance Company, as 
by a reference to the complaint in said action will 
more fully appear. 

That in and by said complaint plaintiff claims to 
be the assignee of a certain policy of life insurance 
by the New York Life Insurance Company, your 
petitioner, in favor of Joseph W. Gould named as a 
defendant in said complaint, and plaintiff thereby 


vs. Effie J. Gould Dunlevy. i) 


seeks to recover the contents of said policy of life 
insurance; that such suit might have been prose- 
cuted in the United States Circuit Court for the 
Western District of Pennsylvania by said Joseph W. 
Gould, plaintiff’s assignor, or if originally brought 
in a court of said State of Pennsylvania said action 
could have been removed by your petitioner to said 
Circuit Court last hereinbefore referred to. 

That there is in said action a controversy which is 
wholly between citizens of different States, and is 
between them alone, and which can be fully deter- 
mined as to them, namely, a controversy between 
your said petitioner, New York Life Insurance 
Company, a corporation, and the plaintiff, Effie J. 
Gould Dunlevy. 

That your petitioner offers herewith a bond with 
good and sufficient security for its entering in the 
said Circuit Court of the United States, Ninth Cir- 
cuit, in and for the Northern District of California, 
on the first day of its next session, a copy of the rec- 
ord in this action, and for the payment of all costs 
that may be awarded by said Circuit Court, if said 
Court shall hold that this action was wrongfully or 
improperly removed thereto. 

Your petitioner therefore prays this Honorable 
Court to proceed no further herein, except to make 
the order of [7] said removal, as required by 
law, and to accept said bond and surety and cause 
the record herein to be removed into said Circuit 
Court of the United States, Ninth Circuit, in and for 
the Northern District of California; 
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And your petitioner will ever pray, ete. 
NEW YORK LIFE INSURANCE COMPANY, 
By J. BeGn Aw 
Petitioner, Cashier and General Agent. 
PAGE, McCUTCHEN & KNIGHT, 
Attorneys for Petitioner. [8] 


State of California, 
City and County of San Francisco,—ss. 

J. H. Gray, being first duly sworn, deposes and 
Says: 

That he is an officer, to wit, the cashier of the San 
Francisco Clearing Office of the New York Life In- 
surance Company, a corporation, the petitioner 
herein and one of the defendants in the above-entitled 
action, and an agent of said New York Life Insur- 
ance Company, and that he makes this affidavit on 
behalf of said petitioner and said defendant. That 
the foregoing petition is true as to his own knowl- 
edge except as to matters therein stated to be alleged 
upon information and belief, and as to those matters 
he believes it to be true. 

[Seal] J. H. GRAY. 


Subscribed and sworn to before me this 16th day of 
February, 1910. 
HENRY P. TRICOU, 
Notary Public in and for the City and County of 
San Francisco, State of Calfornia. 


[Endorsed]: Filed Feby. 16th, 1910. Rob. E. 
Graham, Clerk. [9] 
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In the Superior Court of the State of California, in 
and for the County of Marin. 


EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
Vs. 


NEW YORK LIFE INSURANCE COMPANY, a 
Corporation, and JOSEPH A. GOULD, 
Defendants. 


Order for Removal. 

Defendant herein, New York Life Insurance Com- 
pany, a corporation, having, within the time pro- 
vided by law, filed its petition for removal of this 
cause to the Circuit Court of the United States, 
Ninth Circuit, for the Northern District of Califor- 
nia, and at the same time offered its bond in the sum 
of five hundred (500) dollars, with good and suffi- 
cient surety, pursuant to statute, and conditioned ac- 
cording to law; 

NOW, THEREFORE, this Court does hereby ac- 
cept and approve said bond and accept said petition 
and does order that this cause be removed for further 
proceedings therein to the next Circuit Court of the 
United States, Ninth Circuit, for the Northern Dis- 
trict of California, pursuant to the statutes of the 
United States, and that all proceedings of this court 
be stayed. 

Dated: February 16th, 1910. 

THOS. J. LENNON, 
Judge. 


[Endorsed]: Filed Feby. 16th, 1910. Rob. E. 
Graham, Clerk. [10] 
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In the Superior Court of the State of California, 
County of Marin. 
EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
VS. 
NEW YORK LIFE INSURANCE COMPANY, a 
Corporation, and JOSEPH A. GOULD, 
Defendants. 


Bond [on Removal]. 

KNOW ALL MEN BY THESE PRESENTS: 
That Fidelity and Deposit Company of Maryland, a 
corporation duly organized and existing under and 
by virtue of the laws of the State of Maryland, and 
duly authorized and qualified under and: by virtue of 
the laws of the State of California to become sole 
surety in all cases where an undertaking or bond 
with any number of sureties is authorized, or re- 
quired by the laws of the State of California; as 
party of the first part, is held and firmly bound unto 
Effie J. Gould Dunlevy, as party of the second part, 
in the sum of five hundred: (500) dollars, gold coin 
of the United States, for the payment whereof, well 
and truly to be made unto the party of the second 
part, well and truly to be made unto the party of the 
second part, her heirs, executors, and assigns, the 
said party of the first part binds itself, its successors 
and assigns by these presents. 

Nevertheless, upon these conditions: 

THAT, WHEREAS, the above-named New York 
Life Insurance Company, a corporation, has peti- 
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tioned the Superior Court of the County of Marin, 
State of California, for the removal of a certain cause 
pending therein, wherein the said party of the sec- 
ond part is plaintiff, and the said New York Life In- 
surance Company, a corporation, is one of the de- 
fendants, to the Circuit Court of the United States, 
Ninth Circuit, Northern [11] District of Califor- 
nia. 

NOW, THEREFORE, if the said New York Life 
Insurance Company, a corporation, shall enter in the 
said Circuit ‘Court of the United States on or before 
the first day of its next session a copy of the record 
in said suit, and shall well and truly pay all costs 
that may be awarded by the said Circuit Court of the 
United States, if such Court shall hold that such suit 
was wrongfully or improperly removed thereto, then 
this obligation shall be void; otherwise to remain in 
full force and effect. 

IN WITNESS WHEREOF, Fidelity and Deposit 
Company of Maryland has caused these presents to 
be subscribed with its corporate name and its corpo- 
rate seal affixed by its duly authorized attorney in 
fact at San Francisco, California, this 16th day of 
February, 1910. 

FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND, 
[Seal] By JAMES W. MOYLES, 
Attorney in Fact. 

The within bond is hereby accepted and approved 
this 16th day of February, 1910. 

THOS. J. LENNON, 
_. Judge. 


e 


14 New York Life Insurance Company et al. 


[Endorsed]: Filed Feby. 16, 1900. Rob. E. Gra- 
ham, Clerk. [12] 
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In the Superior Court of the State of California, in 
and for the County of Marin. 


EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
VS. 


NEW YORK LIFE INSURANCE COMPANY, a 
Corporation, and JOSEPH A. GOULD, 
Defendants. 


Demurrer. 

Comes now the defendant New York Life Insur- 
ance Company, and demurs to the complaint of the 
plaintiff on file herein, and for grounds of demurrer 
alleges: 

it 

That ‘said complaint does not state facts sufficient 
to constitute a cause of action against this defend- 
ant New York Life Insurance Company. 

I. 

That said complaint is uncertain in this, that it 
does not appear therein, nor can it be ascertained 
therefrom whether the assignment therein men- 
tioned was ever delivered to the plaintiff herein. 
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IU, 

That said complaint is uncertain in this, that it 
does not appear therein, nor can it be ascertained 
therefrom, whether said assignment was ever deliv- 
ered to a person other than the plaintiff herein, for 
or on behalf of the said: plaintiff, or for her benefit. 

IV. 

That said complaint is uncertain in this, that it 
[13] does not appear therein, nor can it be ascer- 
tained therefrom, that said assignment was deliv- 
ered to the New York Life Insurance Company, or 
that the defendant New York Life Insurance Com- 
pany ever received delivery of the said assignment 
for or on behalf of plaintiff. 

We 

That said complaint is uncertain in this, that it 
does not appear therein, nor can it be ascertained 
therefrom, whether the defendant New York Life 
Insurance Company was bound by the said assign- 
ment or was obligated to recognize the said assign- 
ment, or that plaintiff has or ever did succeed to the 
interest of defendant Joseph W. Gould in said pol- 
1¢y. 

VI. 

That said complaint is uncertain in this, that it 
does not appear therein, nor can it be ascertained 
therefrom, to whom the said policy was payable, or 
to whom the proceeds of said policy were payable. 

VI. 

That said complaint is uncertain in this, that it 
does not appear therein, nor can it be ascertained 
therefrom, who was the beneficiary named in said 
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policy, or to whom the proceeds of said policy were 
payable, as such beneficiary. 
VIII. 

That said complaint is uncertain in this, that it 
does not appear therein, nor can it be ascertained 
therefrom, particularly in paragraph III thereof, 
whether the sum of twenty-four hundred. and sev- 
enty-nine and 70/100 (2479.70) dollars therein men- 
tioned, was or is the cash surrender value of said 
policy. 

Lx 

That said complaint is uncertain in this, that it 
[14] does not appear therein, nor can it be ascer- 
tained therefrom, particularly in paragraph III 
thereof, whether the plaintiff herein has performed 
all or any of the terms and provisions of the said 
policy on her part to be performed, or whether any 
of the terms, conditions or provisions of said policy 
have been performed, other than those to be per- 
formed by Joseph W. Gould. 

xe 

That said complaint is uncertain in this, that it 
does not appear therein, nor can it be ascertained 
therefrom, whether or not the sum in said complaint 
mentioned was not paid to the defendant Joseph W. 
Gould. 

OP 

That said complaint is ambiguous for the same 
reasons and in the same respects as it is hereinabove 
alleged to be uncertain. 

xehii, 
That said complaint is unintelligible for the same 
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reasons and in the same respects as it is hereinabove 
alleged to be uncertain. 

WHEREFORE, this defendant, New York Life 
Insurance Company, prays to be hence dismissed, 
with its costs of suit. 

PAGE, McCUTCHEN & KNIGHT, 
Attorneys for Said Defendant. 

[Endorsed]: Filed Feby. 16th, 1910. Rob. E. 

Graham, Clerk. [15] 


Iv the Superior Court of the State of California, in 
and for the County of Marin. 


EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
VS. 
NEW YORK LIFE INSURANCE COMPANY, a 
Corporation, and JOSEPH W. GOULD, 
Defendants. 


Admission of Service of Demurrer to Complaint. 
I hereby admit service and acknowledge receipt of 
a copy, this 16th day of February, 1910, of the de- 
murrer of defendant New York Life Insurance Com- 
pany to plaintiff’s complaint, which said demurrer 
was filed in the above-entitled court on said 16th day 
of February, 1910. 
FRANK W. TAFT, 
Attorney for Plaintiff. 


[Endorsed]: Filed: Feby. 23, 1910. Rob. E. Gra- 
ham, Clerk. [16] 
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In the Superior Court of the State of California, m 
and for the County of Marin. 
EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
Vs. 

NEW: YORK LIFE INSURANCE COMPANY, a 
Corporation, and JOSEPH W. GOULD, 
Defendants. 


Affidavit of Joseph W. Gould. 


State of California, 
County of Los Angeles,—ss. 

Joseph W. Gould, named in said action ‘‘ Joseph 
A. Gould,’ being duly sworn according to law, de- 
poses and says that he is advised that he is not re- 
quired to answer the complaint filed in the above- 
stated action, for the reason that prior to the insti- 
tution thereof a suit had been brought in the Court of 
Common Pleas No. Four of Allegheny County, State 
of Pennsylvania, requiring him and the said Effie J. 
Dunlevy and others to interplead for the purpose of 
ascertaining to which said parties the money in the 
hands of the New York Life Insurance Company be- 
longs, in which action this deponent appeared and 
made answer prior to the bringing of the above- 
stated action. Deponent denies the right of this 
Honorable Court to proceed further in the above- 
stated action or to require him to appear therein and 
defend therein until the determination of the action 
in the Court of Common Pleas No. Four of Alle- 
gheny County, Pennsylvania. And he is further ad- 
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vised to file the following answer under protest and 
only for the purpose of preventing judgment against 
him in default, and in filing said answer he does not 
submit himself to the jurisdiction of this court deny- 
ing its right to proceed further until the determina- 
tion of the action in Pennsylvania above (stated. 
Subject to the above objection, and denying the jur- 
isdiction of this court, deponent makes answer to 
the complaint heretofore filed, and says: [17] 

That on the 24th day of January, 1889, the New 
York Life Insurance Company issued on deponent’s 
life its policy No. 305,011, in the sum of Five Thou- 
sand Dollars $5,000, wherein said: company agreed to 
pay to his executors, administrators or assigns, the 
sum of Five Thousand Dollars $5,000, upon receipt 
and approval at said office of proofs of his death 
during the continuance of said policy, after deduct- 
ing therefrom all indebtedness of said company, to- 
gether with any balance of premiums remaining un- 
paid; and the said policy provided, inter alia, 
‘‘for the distribution of certain benefits to the in- 
sured at the termination of the tontine period named 
therein,’’ which benefits were in the form of a cash 
surrender value amounting to the sum of twenty- 
four hundred and seventy-nine dollars and seventy 
cents, $2479.70. On or about June 27th, 1898, being 
desirous of assigning said policy conditionally to his 
daughter, Effie J. Gould, now intermarried with R. 
M. Dunlevy, deponent called: at the office of the New 
York Life Insurance Company, in the city of Pitts- 
burgh, Allegheny County, Pennsylvania, and re- 
quested R. H. McCreary, the agent there in charge of 
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said office, to have said policy assigned to deponent’s 
daughter, the said Effie J. Gould, now Dunlevy, on 
condition that he should die before said policy was 
paid in full, or before the tontine period therein was 
terminated, desiring to reserve to himself the right 
to collect any money to be paid on said policy at the 
termination of the tontine period named therein if 
deponent should so long live. The agent of said 
company, the said R. H. McCreary, had said assign- 
ment prepared and deponent signed the same on said 
McCreary’s assertion that it was an assignment to 
deponent’s said daughter of the said policy only on 
the condition that deponent should die before the 
maturity of said policy or before the termination of 
the tontine period named therein. Deponent did not 
read the assignment before executing the same, rely- 
ing on the statement of the said McCreary, the agent 
of said company, that he [18] was assigning it con- 
ditionally in the manner hereinbefore stated. De- 
ponent had no intention of making an absolute 
assignment of said policy such as appears to have 
been made to his daughter, Effie J. Dunlevy, or to 
any other person. That neither the said policy nor 
the assignment thereof was ever delivered to the said 
Effie J. Gould, now Dunlevy, to whom it was 
assigned, but both said policy and the assignment 
thereof have always been and are now in the posses- 
sion of deponent, and: deponent has paid! all premi- 
ums maturing on said policy since said assignment, 
and at maturity or the termination of the tontine 
period therein named he supposed that he would 
have no difficulty in collecting the amount of the sur- 
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render value of said policy, but was met with said 
assignment. 

On September 9th, 1909, deponent notified said 
New York Life Insurance Company not to pay any 
moneys due thereon unto the said Effie J. Dunlevy, 
or to any person or persons representing her. De- 
ponent denies that said Effie J. Gould, now Dunlevy, 
has any interest in said policy, and avers that what- 
ever there is due thereon at the present time belongs 
to deponent and not to the said Effie J. Gould, now 
Dunlevy. Deponent avers that he would not have 
executed said assignment had he not been informed 
by said McCreary, the agent of said company, that 
he was making a conditional assignment of said pol- 
icy, and that the same was to be effective in case of 
deponent’s death only before the maturity thereof or 
the termination of the tontine period named therein, 
and to be void in case deponent should be living at 
the time of the premiums of said policy should be 
paid in full and at the termination of the tontine 
period named therein. 

Deponent further avers that the said Effie J. 
Gould, now Dunlevy, had no knowledge whatever of 
the assignment of said: policy to her by this deponent 
until so notified by the said New York Life Insur- 
ance Company after the termination of the said ton- 
tine period named therein. And deponent further 
avers that the said New York Life Insurance Com- 
pany knew or ought to have known through its [19] 
agent at Pittsburgh, Pennsylvania, the said R. H. 
McCreary, that said policy was assigned to his 
daughter, the said Effie J. Gould, now Dunlevy, on 


22 New York Life Insurance Company et al. 


condition that if deponent should die before the ma- 
turity thereof, that said assignment was to be an 
absolute one, otherwise the surrender value of said 
policy was to be paid to deponent in ease he was liv- 
ing at the termination of the tontine period named 
therein, and avers that he was misled by said com- 
pany’s agent in making of said absolute assignment; 
and further avers that neither said policy nor the 
assignment thereof has been at any time since the 
issuing of said policy and the making of said’ assign- 
ment in the possession of the said Effie J. Gould, now 
Dunlevy, but that the said policy and the said assign- 
ment have always remained in the possession of de- 
ponent. And he denies that the said Effie J. Gould, 
now Dunlevy, ever paid any consideration to depo- 
nent for the assignment thereof; and avers that said 
assignment was made only for the purpose of protec- 
tion to the said Effie J. Gould, now Dunlevy, in case 
of deponent’s death before the maturity of said pol- 
icy or the termination of the tontine period named 
therein. 

By reason of the matters hereinbefore set forth, 
deponent avers that he is entitled to have the sur- 
render value of said policy paid to him in full, to wit, 
the sum of $2,479.70, and that no part of said sum 
should be paid to the said Effie J. Gould, now Dun- 
levy. 

JOSEPH W. GOULD. 

Sworn to and subscribed before me this 28th day 
of February, 1910. 

[Seal]. MAY E. NUNEZ, 
Notary Public in and for the City and County of 
Los Angeles, State of California. 
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[Endorsed]: Filed March 2d, 1910. Rob. E. 
Graham, Clerk. [20] 


[Certificate of Clerk to Transcript of Record on 
Removal. | 


Office of the County Clerk, 
Of the County of Marin, State of California,—ss. 
I, Robert EK. Graham, County Clerk of the County 
of Marin and State aforesaid, and ex-officio Clerk of 
the Superior Court thereof, do hereby certify that I 
have compared the foregoing Transcript of Record 
on removal of cause, entitled Effie J. Gould Dunlevy 
vs. New York Life Insurance Co., a Corporation, et 
al., and of the endorsements thereupon, with the or- 
iginal record of the same remaining in this office, 
and that the same is a correct copy thereof, and of 
the whole of said original record. 
WITNESS my hand and the seal of said court 
this 3d day of March, 1910. 
[Seal] ROBT. E. GRAHAM, 
Clerk. 
By F.S. Holland, 
Deputy Clerk. 


[Endorsed]: Filed Mar. 7, 1910. ‘Southard Hoff- 
man, Olerk. By J. A. Schaertzer, Deputy Clerk. 


[21] 
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[Return of Sheriff on Summons. | 


Office of the Sheriff 
of Los Angeles County, Cal., 

IT HEREBY CERTIFY that I received the within 
Summons on the 18th day of January, A. D. 1910, 
and personally served the same on the 7th day of 
February, A. D. 1910, on Joseph A. Gould, whose real 
name is Joseph W. Gould, being one of the defend- 
ants named in said Summons, by delivering to said 
defendant personally in the said County of Los An- 
geles, a copy of said Summons, and a copy of the 
Complaint in the action named in said Summons, 
attached to said copy of Summons. 

Dated this 7th day of February, A. D. 1910. 

W. A. HAMMEL, 
Sheriff. 
By M. H. Pritchard, 
Deputy Sheriff. [22] 


In the Superior Court of the State of California, in 
and for the County of Marin. 


EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
VS. 
NEW YORK LIFE INSURANCE COMPANY, a 
Corporation, and JOSEPH A. GOULD, 
Defendants. 
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Action brought in the Superior Court in and for the 
County of Marin, State of California, and the 
complaint filed in the office of the Clerk of said 
County. 

WW. TAR 
Plaintiff’s Attorney. 


Summons. 

The People of the State of California Send Greeting 
to New York Life Insurance Company, a Corpo- 
ration, and Joseph A. Gould, Defendants. 

YOU ARE HEREBY REQUIRED TO APPEAR 
in an action brought against you by the above-named 
plaintiff, in the Superior Court, in and for the County 
of Marin, State of California, and to answer the com- 
plaint filed therein, within ten days (exclusive of 
the day of service), after the service on you of this 
Summons, if served within this county; or if served 
elsewhere, within thirty days. 

And you are hereby notified that if you fail to 
appear and answer the said Complaint, as above 
required, the said plaintiff will take judgment for 
any money or damages demanded in the Complaint 
as arising upon contract, or will apply to the Court 
for any other relief demanded in the complaint. 

Given under my hand and the Seal of the Superior 
Court, in and for the County of Marin, State of Cali- 
fornia, this 14th day of January, in the year of our 
Lord, one thousand nine hundred and ten. [23] 

[Seal] ROBT. E. GRAHAM, 

Clerk, 
By F. 8. Holland, 
Deputy Clerk. 
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[Endorsed]: Filed Apr. 25, 1910. Southard Hoff- 
man, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[24] 


At a stated term, to wit, the March term, A. D. 1910, 
of the Circuit Court of the United States of 
America, of the Ninth Judicial Circuit, in and 
for the Northern District of California, held at 
the courtroom in the City and County of San 
Francisco, on Monday, the 14th day of March, 
in the year of our Lord one thousand nine 
hundred and ten. Present: The Honorable 
WILLIAM C. VAN FLEET, District Judge. 


No. 15,041. 
EFFIE J. GOULD DUNLEVY 
VS. 
NEW YORK LIFE INS. CoO. et al. 


Order Sustaining Defendant’s Demurrer. 
Defendant’s demurrer to the complaint herein 
came on this day to be heard, and being confessed 
by attorney for plaintiff, it was ordered that said 
demurrer be and the same is hereby sustained, with 
leave to plaintiff to amend within 10 days. [25] 


At a stated term, to wit, the March term, A. D. 1910, 
of the Circuit Court of the United States of 
America, of the Ninth Judicial Circuit, in and 
for the Northern District of California, held at 
the courtroom in the City and County of San 
Francisco, on Monday, the 21st day of March, 
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in the year of our Lord one thousand nine 
hundred and ten. Present: The Honorable 
WILLIAM C. VAN FLEET, District Judge. 


No. 15,041. 


EFFIE J. GOULD DUNLEVY 
VS. 


NEW YORK LIFE INSURANCE CO et al. 


Order Setting Aside Order of March 14, 1910, and 
Order Overruling Demurrer. 

Upon motion of Frank W. Taft, Esq., attorney for 
plaintiff, and by consent of attorneys for defendants, 
it was ordered that the order entered March 14, 1910, 
sustaining defendant’s demurrer, be and the same 
is hereby set aside. Thereupon defendant’s demur- 
rer to the complaint herein was submitted to the 
Court and it was ordered that said demurrer be and 
the same is hereby overruled. [26] 


In the Circuit Court of the United States, Ninth 
Circuit, Northern District of California. 


EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
VS. 


NEW YORK LIFE INSURANCE COMPANY, a 
Corporation, and JOSEPH W. GOULD, 
Defendants. 


Answer of Defendant, New York Life Insurance 
Company, a Corporation. 

Comes now the New York Life Insurance Com- 

pany, one of the defendants above named, and an- 
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swering the complaint of the plaintiff on file herein; 

Alleges that it has no information or belief upon 
the subject sufficient to enable it to answer the alle- 
gations in paragraph two (IT) of said complaint, and 
basing its denial upon that ground denies that de- 
fendant Joseph W. Gould is the father of the plaintiff 
herein. 

Alleges that it has no information or belief upon 
the subject sufficient to enable it to answer the alle- 
gations in paragraph four (IV) of said complaint, 
and basing its denial upon that ground denies that 
on or about the 27th day of June, 1903. or at any 
other time, defendant Joseph W. Gould made and 
executed, or made or executed, that certain instru- 
ment in writing set forth in haec verba in said com- 
plaint on page two (2) thereof; 

Admits that this defendant did on the 30th day 
of June, 1893, receive a paper in the words and fig- 
ures as set forth in the said complaint, paragraph 
four (4) thereof, purporting to have been executed 
by the defendant Joseph W. Gould. [27] 

Alleges that it has no information or belief upon 
the subject sufficient to enable it to deny the alle- 
gations in paragraph five (5) of said complaint, and 
basing its denial upon that ground denies that the 
Effie J. Gould, named in the instrument mentioned 
and described in said complaint, is the plaintiff 
herein. 

Denies that the sum of twenty-four hundred and 
seventy-nine and 70/100ths ($2,479.70) dollars, is 
now, or ever or at all was, due and payable, or due 
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or payable, from this defendant to the plaintiff 
herein. 

Alleges that it has no information or belief upon 
the subject sufficient to enable it to deny the alle- 
gations in paragraph seven (7) of said complaint, 
and basing its denial upon that ground denies that 
the original policy mentioned in said complaint is 
now, or ever at all was, in the possession of the de- 
fendant Joseph W. Gould, or that the duplicate of 
the instruments, or any thereof, mentioned in the 
said complaint, paragraph four (LV) thereof, are 
now or ever at all were in the possession of the de- 
fendant Joseph W. Gould. 

Admits that defendant Joseph W. Gould claims a 
right to the proceeds of the said policy, to wit, the 
sum of twenty-four hundred and seventy-nine and 
70/100ths ($2,479.70) dollars, but denies that such 
claim was or is without any right whatsoever. 

Further answering said complaint this defendant 
alleges that on or about the 24th day of January, 
A. D. 1889, this defendant executed and delivered 
to the defendant Joseph W. Gould a policy upon the 
life of said defendant, which said policy was num- 
bered 305,011. That prior to the commencement of 
this action there became due and payable, under and 
by virtue of the terms of said policy, the sum of 
twenty-four hundred and seventy-nine and 70/100ths 
($2,479.70) [28] dollars; that prior to the com- 
mencement of this action and on or about the 25th 
day of August, 1909, defendant Joseph W. Gould 
notified this defendant that he claimed an interest 
in the proceeds of the said policy, and that none of 
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the proceeds thereof were to be paid to the plaintiff 
herein or to any person claiming under her. 

That prior to the commencement of this action and 
prior to the 10th day of November, 1909, there was 
commenced in the Court of Common Pleas, of the 
County of Alleghany, Commonwealth of Pennsyl- 
vania, an action for the recovery of money or prop- 
erty against the plaintiff herein, which said action is 
entitled, 

Boggs & Buhl vs. Effie J. Dunlevy. 

That on said 10th day of November, 1909, there 
was issued out of said court, under and by virtue of 
the laws of said State of Pennsylvania, a writ of 
garnishment, which said writ of garnishment was 
duly and regularly served upon his defendant, com- 
manding and directing it to withhold from the plain- 
tiff herein all moneys or other property in its pos- 
session belonging to, owned' by, or owing to her. 

That thereafter and prior hereto, the exact time 
whereof is to this defendant unknown, there were 
commenced in said Court of Common Pleas, said 
County of Alleghany, said State of Pennsylvania, 
numerous other actions at law for the recovery of 
money or other property against the plaintiff herein 
named, among which were the following: 

Lincoln National Bank of Pittsburgh, a Cor- 
poration, Plaintiff, vs. Effie J. Dunlevy, 
Defendant. 

Charles Elsto, Plaintiff, vs. Effie J. Dunlevy, 
Defendant. 

That in said last-mentioned actions, and each of 
them, there were issued out of said court, under and 
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by virtue of the laws of said State of Pennsylvania, 
writs of garnishment, which said writs of garnish- 
ment were duly and regularly served on [29] this 
defendant, commanding and directing it to withold 
from the plaintiff herein all monies or other prop- 
erty in its possession belonging to, owned by, or due 
to her. — 

That plaintiff and defendant Joseph W. Gould 
have, and each of them has, appeared in said action 
of Boggs & Buhl vs. Dunlevy, and have therein set 
up their respective rights in and to the said policy 
of insurance and the proceeds thereof and in and to 
said sum of twenty-four hundred and seventy-nine 
and 70/100ths ($2479.70) dollars. That the said 
Court of Common Pleas, in the said County of Alle- 
ghany, Commonwealth of Pennsylvania, in said ac- 
tion of Boggs & Buhl vs. Dunlevy, has jurisdiction 
to try and determine the respective rights of all the 
parties hereto. 

That prior hereto the said Court of Common Pleas 
in the County of Alleghany, Commonwealth of 
Pennsylvania, by its order duly given and made in 
the said action of Boggs & Buhl vs. Dunlevy, 
ordered this defendant to pay into said court said 
sum of twenty-four hundred and seventy-nine and 
70/100ths ($2479.70) dollars. 

That thereupon and pursuant to said order this 
defendant paid into said court said sum of twenty- 
four hundred and seventy-nine and 70/100ths 
($2479.70) dollars, there to wait the determination 
of said court as to its disposition. 

WHEREFORE this defendant prays to be hence 
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dismissed with its costs of that this action abate 
pending the determination of said action of Boggs & 
Buhl vs. Duulevy. 
PAGE, McCUTCHEN & KNIGHT, 
Attorneys for Defendant. [380] 


State of California, 
City and County of San F'rancisco,—ss. 

Arthur Hutchinson, being first duly sworn, says: 
That he is an officer, to wit, cashier, of New York 
Life Insurance Company, a corporation, one of the 
defendants above named; that he makes this verifi- 
cation for and in its behalf; that he has read the 
foregoing answer and knows the contents thereof; 
that the same is true of his own knowledge, except 
as to those matters which are therein stated upon his 
information or belief, and as to those matters that 
he believes it to be true. © 

ARTHUR HUTCHINSON, 
Cashier. 


Subscribed and sworn to before me this 31st day 
of March, 1910. 

[Seal] M. D. BROWN, 
Notary Public for the City and County of San 

Francisco, State of California. 

It is hereby stipulated by plaintiff that the within 
verification is sufficient and that all further verifi- 
cation thereof is waived. 

FRANK W. TAFT, 
Attorney for Plaintiff. 
Service of the within answer of defendant and re- 
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ceipt of a copy is hereby admitted this 31st day of 
March, 1910. 
FRANK W. TAFT, 
Attorney for Plaintiff. 


[Endorsed]: Filed Apr. 1, 1910. Southard Hoff- 
man, Clerk. J. A. Schaertzer, Deputy Clerk. [381] 


In the Circuit Court of the Umted States, for the 
Northern District of California. 


EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
VS. 
NEW YORK LIFE INSURANCE COMPANY, 
a Corporation, and JOSEPH W. GOULD, 
Defendants. 


Amended Answer. 

Comes now New York Life Insurance Company, 
a corporation, one of the defendants above named, 
and as of course files this, its amended answer, and 
answering the complaint of plaintiff on file herein, 
admits, denies and alleges, as follows: 

Admits that this defendant issued its policy of in- 
surance in form and in effect as alleged in paragraph 
3 of the complaint herein, but denies that there is 
now due from this defendant the sum of twenty-four 
hundred and seventy-nine and 70/100 (2479.70) 
dollars, or any sum. Denies that the sum of twenty- 
four hundred and seventy-nine and 70/100 (2479.70) 
dollars has never been paid, and that the same is now, ~ 
or ever or at all was, due and payable, or due or pay- 
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able, from this defendant to the plaintiff, or that 
said sum of twenty-four hundred and seventy-nine 
and 70/100 (2479.70) dollars has never been paid, or 
that the same is now, or ever or at all was, due and 
payable, or due or payable, from this defendant to 
plaintiff. Denies that the claim of defendant Jos- 
eph W. Gould to the said sum of twenty-four hun- 
dred and seventy-nine and 70/100 (2479.70) dollars 
is without any right whatsoever. 

And for a SECOND AND SEPARATE DE- 
FENSH, this defendant alleges: [32] 

That on or about the 24th day of January, 1889, 
this defendant entered into a contract with defend- 
ant Gould, as evidenced by its policy number 305,011, 
then and there duly made and delivered to said de- 
fendant Gould, by the terms of which this defendant 
undertook to and did insure the life of said defend- 
ant Gould for the sum of five thousand (5,000) 
dollars, payable at the Home Office of this defendant 
in the city of New York, to the insured’s executors, 
administrators or assigns upon receipt and approval 
at said Home Office of proofs, as therein required, 
of the death, during the continuance of said policy, 
of said insured; that said policy was written on the 
ordinary life nonforfeiting limited tontine plan, and 
further provided that if said insured should be living 
at the completion of the tontine period therein 
named, namely, on the 22d day of January, 1909, 
and said policy should then be in force, said insured 
would be entitled to a choice of certain benefits 
therein stated, it being understood and agreed that 
not less than three (3) months prior to the ter- 
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mination of said tontine period, said insured should 
notify this defendant, in writing, which of said bene- 
fits was selected, and if no such notification should 
be received by this defendant, then the surplus 
should be applied to an annuity in one of the forms 
stipulated in the ‘‘First Benefit’? named therein. 
That a copy of said policy is set forth in Exhibit 
‘TA,’’ hereunto annexed, and said policy is hereby 
referred to and made a part hereof. 

That this defendant is informed and believes, and 
upon such information and belief alleges, that on or 
about the 27th day of June, 1893, defendant Gould, 
being desirous of assigning said policy conditionally 
to his daughter, the plaintiff herein, provided he 
should die prior to the completion of the tontine 
period above mentioned, thereupon made, executed 
and delivered to this defendant the instrument, a copy 
whereof is set forth in paragraph 4 of the plaintift’s 
complaint herein. Upon the same [33] ground 
this defendant alleges that said instrument was made 
on condition that if said defendant Gould should be 
alive at the time of the completion of the tontine 
period under the said policy, namely, on the 22d day 
of January, 1909, he would be entitled to the pro- 
ceeds of the said policy, and it was made with no 
intention of making an absolute assignment of the 
said policy to the plaintiff herein, or to any other 
person; that neither said policy nor said assignment 
was ever delivered to the plaintiff, but said policy 
has always and up to the time of the payment of the 
proceeds thereof, as hereinafter mentioned, re- 
mained in the possession of said defendant Gould, 
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and said defendant Gould paid all premiums on the 
said policy; that said assignment was delivered to 
this defendant in conformity with this defendant’s 
rules, and not otherwise. 

And for a THIRD AND SEPARATE DE- 
FENSBH, this defendant alleges: 

That on or about the 24th day of January, 1889, 
this defendant entered into a contract with defend- 
ant Gould, as evidence by its policy number 305,011, 
then and there duly made and delivered to said de- 
fendant Gould, by the terms of which this defendant 
undertook to and did insure the life of said defend- 
ant Gould for the sum of five thousand (5,000) 
dollars, payable at the Home Office of this defendant 
in the City of New York, to the insured’s executors, 
administrators or assigns upon receipt and approval 
at said Home Office of proofs, as therein required, 
of the death, during the continuance of said policy, 
of said insured; that said policy was written on the 
ordinary life nonforfeiting limited tontine plan, and 
further provided that if said insured should be living 
at the completion of the tontine period therein 
named, namely, on the 22d day of January, 1909, 
and said policy should then be in force, said insured 
would be entitled to a choice of certain benefits 
therein stated, it being understood and agreed that 
not less than three (3) months prior to the [384] 
termination of said tontine period, said insured 
should notify this defendant, in writing, which of 
said benefits was selected, and' if no such notification 
should be received by this defendant, then the sur- 
plus should be applied to an annuity in one of the 
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forms stipulated in the ‘‘First Benefit’? named 
therein. That in accordance with the terms of said 
policy, there became due, prior to the 18th day of 
June, 1909, from the defendant to defendant Gould, 
the sum of twenty-four hundred and seventy-nine 
and 70/100 (2479.70) dollars. That a copy of said 
policy is set forth in Exhibit ‘‘A,’’ hereunto an- 
nexed, and said policy is hereby referred to and 
made a part hereof. 

That this defendant is informed and believes, and 
upon such information and belief alleges, that on or 
about the 27th day of June, 1893, defendant Gould, 
being desirous of assigning said policy conditionally 
to his daughter, the plaintiff herein, provided he 
should die prior to the completion of the tontine 
period above mentioned, thereupon made, executed 
and delivered to this defendant the instrument, a 
copy whereof is set forth in paragraph 4 of the 
plaintiff’s complaint herein. Upon the same ground 
this defendant alleges that said mstrument was 
made on condition that if said defendant Gould 
should be alive at the time of the completion of the 
tontine period under the said policy, namely, on the 
22d day of January, 1909, he would be entitled to 
the proceeds of the said policy, and it was made with 
no intention of making an absolute assignment of 
the said policy to the plaintiff herein, or to any other 
person; that neither said policy nor said assignment 
was ever delivered to the plaintiff, but said policy 
has always and up to the time of the payment of the 
proceeds thereof, as hereinafter set forth, remained 
in the possession of said defendant Gould, and said 
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defendant Gould paid all premiums on the said pol- 
icy; and said assignment was delivered to this 
defendant in conformity with this defendant’s [35] 
rules, and not otherwise. That prior to the date 
next hereinafter named, both plaintiff herein and de- 
fendant Gould made demand upon this defendant 
for said sum of twenty-four hundred and seventy- 
nine and 70/100 (2479.70) dollars, the proceeds of 
the said policy. a 
That on or about the 18th day of June, 1907, plain- 
tiff herein, being indebted to Boggs & Buhl, Inc. a 
corporation organized and existing as such, for and 
on account of goods, wares and merchandise there- 
tofore sold and delivered by said Boggs & Buhl, 
Inec., to plaintiff herein, said Boggs & Buhl, Inc., 
commenced an action in the Court of Common Pleas 
Number 4, in and for the County of Allegheny, State 
of Pennsylvania, said court being a court of record 
and having a seal, against the plaintiff herein, for 
the recovery from the plaintiff herein of the value of 
said goods, wares and merchandise; that thereafter, 
and on the 18th day of June, 1907, a subpoena duly 
issued out of and under the seal of said court, 
directed to the plaintiff herein, commanding and 
directing that she be and appear before the said court 
on the first Monday of July, 1907, to answer the said 
Boggs & Buhl, Inc.; that thereafter, and on the 24th 
day of June, 1907, said subpoena was duly served on 
the plaintiff herein, by handing a true and attested 
copy thereof to an adult member of said plaintiff’s 
family at her dwelling-house; that thereafter, and 
on the 8th day of July, 1907, judgment was duly 
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given and made in said action by said court in favor 
of said Boggs & Buhl, Inc., and against plaintiff 
herein for the sum of five hundred and thirty-seven 
and 76/100 (573.76) dollars, and on or about the 10th 
day of November, 1909, in said action, an execution 
attachment was issued out of and under the seal of 
said court, which said execution attachment was 
thereafter, and on or about the 11th day of Novem- 
ber, 1909, duly served upon this defendant in said 
County of Allegheny, State of Pennsylvania, by 
handing a true and attested copy thereof to F. W. 
Hubbard, an agent of the defendant duly authorized 
to receive service thereof, and on the same day said 
[36] execution attachment was served upon the 
defendant Gould by handing a true and attested 
copy thereof to an adult member of his family at his 
dwelling-house. 

That at all times herein mentioned, this defendant 
was doing, and authorized to do, a general life in- 
surance business in the State of Pennsylvania, and 
in the County of Allegheny, said state. 

That thereafter, it appearing that plaintiff herein 
and defendant Gould and others, made claim to the 
proceeds of said policy, this defendant, in said action 
of Boggs & Buhl, Inc, against plaintiff herein, 
prayed for a rule upon said defendant Gould, plain- 
tiff, and said Boggs & Buhl, Inc., to show cause why 
they should not interplead together for the purpose 
of ascertaining to which of said last named persons 
the same sum of twenty-four hundred and seventy- 
nine and 70/100 (2479.70) dollars, the proceeds of 
said policy in the hands of this defendant, belonged, 
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and for leave to pay the said sum into the said court 
for the benefit of such person as should appear to be 
entitled thereto. 

That thereafter, and on or about the 5th day of 
February, 1910, said rule was by said Court granted 
on plaintiff, defendant Gould and said Boggs & 
Buhl, Inc., to show cause why they should not inter- 
plead together for the purpose of ascertaining to 
which of said last named parties the money in the 
hands of this defendant belonged, and why this de- 
fendant should not be permitted to pay the same 
into the said Court for the benefit of such person as 
might appear to be entitled thereto; and said Court 
further ordered that service of the said rule be made 
upon plaintiff by serving her personally with a copy 
of the said petition of this defendant, and of the said 
order, or by sending to her a copy of each by mail; 
that thereafter, and on or about the 18th day of Feb- 
ruary, 1910, a copy of the said petition, together 
with a copy of the said order, was served on plain- 
tiff by [87] personally delivering to, and leaving 
with, her a true and correct copy thereof. That 
thereafter, and on the third day of March, 1910, said 
rule to show cause was by the said Court made abso- 
lute. That thereafter, and prior to the date next 
hereinafter mentioned, said Boggs & Buhl, Inc., and 
defendant Gould filed their answers, respectively, to 
said rule. 

That thereafter, and on or about the third day of 
May, 1910, the said Court ordered that a feigned 
issue be tried, which said feigned issue was as fol- 
lows, to wit: 
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‘‘Whether Joseph W. Gould made a valid 
gift of policy number 305,011, issued to him by 
the New York Life Insurance Company, to Effie 
J. Gould, now Effie J. Dunlevy.”’ 

That in March, 1910, the said Court, by its order 
duly given and made, ordered that plaintiff herein 
be plaintiff in the said feigned issue so framed, and 
that defendant Gould be defendant in the said 
feigned issue so framed. 

That thereafter, and on or about the 19th day of 
March, 1910, by leave of the Court first had and ob- 
tained, this defendant paid into the said court said 
sum of twenty-four hundred and seventy-nine and 
70/100 (2479.70) dollars. 

That thereafter, and on or about the 19th day of 
September, 1910, a trial was had of the feigned 
issues so framed, wherein defendant therein, defend- 
ant Gould herein, had judgment against the plain- 
tiff therein, plaintiff herein. 

That thereafter, and on or about the first day of 
October, 1910, said sum of twenty-four hundred and 
seventy-nine and 70/100 (2479.70) dollars, less eight 
and 70/100 (8.70) dollars poundage, was, by order 
of the said Court, paid to defendant Gould. 

All of the foregoing will more fully appear from 
a copy of the proceedings had and obtained in said 
action of Boggs & Buhl, Inc., versus Effie J. Dun- 
levy, reference to which is hereby [388] made, and 
which said copy is made a part hereof. 
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WHEREFORE, defendant NEW YORK LIFE 
INSURANCE COMPANY prays to be hence dis- 
missed with its costs herein. 

PAGH, McCUTCHEN & KNIGHT, 
PAGE, McCUTCHEN, KNIGHT & 
OLNEY, 
Attorneys for Defendant New York Life Insurance 
Company. [39] 
State of California, 
City and County of San Francisco,—ss. 

F. E. Boland, being first duly sworn, says: 

That he is an employee of the firm of Page, Mc- 
Cutchen, Knight & Olney, attorneys for NEW 
YORK LIFE INSURANCE COMPANY, one of the 
defendants named in the foregoing answer, and as 
such employee has charge of the within entitled 
action and is familiar with the matters set forth in 
said answer. That the officers of said defendant 
are, and each of them is, without the City and County 
of San Francisco, and therefore affiant makes this 
verification on behalf of said defendant. That he 
has read the foregoing answer aud knows the con- 
tents thereof, and that the same is true of his own 
knowledge, except as to those matters which are 
therein stated upon information or belief, and as to 
those matters that he believes it to be true. 

F. E. BOLAND. 


Subseribed and sworn to before me, this 7th day 
of December, A. D. 1911. 
[Seal] HENRY P. TRICOU, 
Notary Public in and for the City and County of 
San Francisco, State of California. [40] 
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Exhibit ‘‘A’’ [to Amended Answer—tTranscript of 
Proceedings Had in Court of Common Pleas 
No. 4, County of Allegheny, Pa., in Boggs & 
Buhl vs. Dunlevy ]. 


EXEMPLIFICATION OF RECORD. 


Commonwealth of Pennsylvania, 
Allegheny County,—Sct. 

Among the Records and Proceedings of the Court 
of Common Pleas No. Four in and for the County 
of Allegheny, and State of Pennsylvania, the follow- 
ing may be found as matter of File and of Record at 
No. 777, Third Term, 1907. 


Appearance Docket Entry in Boggs & Buhl vs. 
Dunlevy. 
BOGGS & BUHL 
vs. 


EFFIE J. DUNLEVY. 
June 18, 1907. 


Summons in Assumpsit to 1st Monday July, 1907, 
afft. and Statement filed. Served June 24, 1907. 
July 8, 1907, judgment against deft. in default of 
appearance for five hundred thirty-seven and 76/100 
dollars ($537.76). 

No. 253—First Term, 1910. 
Feigned Issue. 
No. 2, Second Term, 1910. [41] 
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In the Court of Common Pleas No. 4 of Allegheny 
County, Pa. 
No. 777—Third Term, 1907. 
BOGGS & BUHL 


VS. 
EFFIE J. DUNLEVY. 
To W. B. Kirker, Pro. 

Issue Summons in Assumpsit against the above- 
named defendant, returnable next return day, sec. 
reg. 

WILLIS F. McCOOK, 
Attorney for Plaintiff. 


Statement and Claim [in Boggs & Buhl vs. 
Dunlevy ]. 

Boggs & Buhl, a corporation, above named, claims 
of the defendant above named the sum of $497.14, 
with interest from Feb. 26, 1906. Between May 12, 
1905, and April 26, 1906, the plaintiff sold and deliv- 
ered to the defendant certain goods and merchandise 
as set forth in the itemized statement of account 
hereto attached and made part of this statement; 
the prices charged for the respective goods on the 
respective dates are the reasonable and usual 
charges for the said goods and the prices agreed 
upon between the plaintiff and the defendant at the 
time of the said purchases. 

At the time that each of the enumerated articles 
were sold, the defendant agreed specially to pay for 
the same and to charge her separate estate therefor. 
And the plaintiff avers that it was upon this special 
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arrangement and assurance of the defendant that the 
goods were sold and delivered. 

Plaintiff further avers that the defendant is a 
married woman but that her husband at the time of 
the said sales was not financially responsible and is 
not now financially responsible. The itemized state- 
ment hereto attached is a true and correct copy 
[42] of the plaintiff’s books of original entry. The 
full amount of the sales is $579.49 for which defend- 
ant is entitled to a credit for goods returned amount- 
ing to $212.35 and $50, cash payment, leaving a 
balance due of $497.14, for which this suit is brought. 

BOGGS & BUHL, 
Per W. C. GEORGE. 
State of Pennsylvania, 
County of Allegheny,—ss. 

W. C. George, being duly sworn, deposes and says 
that he has knowledge of the allegations contained 
in this statement of claim, having special charge of 
this account, and that he is the agent of the plaintiff 
company to make this affidavit, and that the allega- 
tions contained in the foregoing statement of claim 
are true and correct. 

W. C. GEORGE. 

Sworn to and subscribed before me this 18th day 
of June, 1907. 

[Seal ] J.C. SHERRIFEF, 

Notary Public. 

My commission expires January 16th, 1909. [43] 
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BOGGS & BUHL, 
Incorporated, 
DRY GOODS. 
Allegheny, Pa., May 31, 1907. 
SOLD TO 
Mrs. R. M. Dunlevy, 
58 Sprague Ave., 231 Lehigh Ave., Pitts- 
ipinre le ae 
Bellevue, Pa. 
All bills are NET CASH, due when rendered. 
1905. 


May 12. 3 cd. Buttons .. .08 24 
13. 1 pr. Booties ... .65 
16s" 1 pr. Shoes... 2.50 
i. Pint Sees “15 
4 pr. Hose 290 1.00 4.25 
Wii toe; ee .50 
2 pr. Drawers for 1.00 
14 yds. Swiss ... .10 1.40 
1 Beltaee ree 25 Se i) 
230 1. Okt eee 1.25 
1° Skint see 1.00 
1 Corsetaere 2..00 
ie Bustlenarey oy 5,0) 4.75 
ie 2 Skirts)... .. 1830 3.00 
WO SUIE cease wre 2 27.50 30.50 
June 28. 6 Collarsfor .... 1.50 
ietiam Roll ..... 20 
1 yd. Batiste . .. 1.00 2.75 
July 8. 4 pr. Hose for... 2.00 


6 pr. Hose *‘ ... 2.00 [44] 


July 8. 
July 10. 


15. 


10. 


10. 


ale 


2: 


[45] 
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3 pr. Hose for... 
I SlChHt A 
1 pr. Suspenders 
i pr. Oxfords ... 
1 éé 66 


7) |: , 


elie tae ses 
Comb. 225... 


1 pr. Supporters. 
WNVnSte es. o 


I preeG loves =... 
i pr, Oxtords. 7... 
we AICS | errr 


1 pr. Suspenders. 
DCs slclici aa 


a ele auch eee , 
ee Fe, : 


6 Collars for..... 


be Si ae 8.50 


3 Woasts. .. sis. 


i Petihrcoatee.- . . 
2 pr. Drawers .. . 
1. 3B eligi 2 


a ee 


25 


2.00 
1.00 

20 
3.90 
4.00 
1.00 
1.50 
8.50 

20 


1d 
17.00 


be 0 
Ss 
ee 


i! hO 
Oo uo 
So 


47 
6.00 


8.50 


10.75 


45 


Oct. 


Nov. 
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23. 


25. 


Ze 


1 pr. Supporters. 
2 W. Waists ....1.50 
dy@orset ....... 
1 Velocipede ... 
1, (02) (3 err 
2 joie, plulele ee 4.00 
| re 


yd. Veiling.... 
yd, 7” ee 
Boys’ Suits ...7.50 
pr. Gloves..... 

’? Drawers... .75 
AGO Wie eee 
DORE Lae seo 
3 Chemises ..... 

6 pr. Sexs for... 

6 pr. Hose ”’ 

6 pr. Hose 

3 pr. Drawers...1.00 

1 eV eerie: foe 

4 pr. Swiss Cur- 
LVUIGMee 5. % 85 

omc. Vests (2... 50 

1 Squirrel Collar 

COS 3 A ea 


Doe He He pw we pe 
(qe) 
mM 
Comm od 
TR 
=! 
S 


(oi 


2? 


00 


CO pd WwW CO 
=) 
= 


15.00 


rel CD DO DO WO DO 
S&S 
Oo 


20:.85 


17.25 


4,90 
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Nov. 


7. 
te 
13. 


14. 
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ISCorset 250. =... 
ieComee Pot .... 


BVSOOOUS 26 .... 3 


1 Squirrel Scarf. 


3, yds. Ribbon. .1.00 


1 Side Comb.... 


Asean t 8. ee. 
Cee ayer 4x. <, 


eG Meio 4.5, 
Oo yds. Crash .... 
8 W. Cloths .... 


1 pr. Scissors ... 
MCh ins: 2.8 


2 pr. Lacers .... 
1 Bt. Trimming. 
6 Str. Trimming. 


2 DUCKe ees. so. 
i Svecaniar 


1. Moestree: ce. 


iSsndw 


1 Tree Holder .. 
ZROROWS «wee. 


05 


. 10 


05 


.05 


05 


20 


49 


15.60 


8.50 
aris) 


1.35 
1.00 
.O0 


211.09 


2.05 


50 New York Infe Insurance Company et al. 


1 Magic Lantern 00 
3 Ornaments ..... 10 30 
2 Ornaments ... .05 .10 
1 Ornament .. .. 05 
1. loko 1.50 
WOE 2. sce es 1.00 [47] 
Dee” Iteei Board .... ... “15 
im en Pins sees 19 
1. Head. 22ceaeee 85 
I Tree 22 7,0) 8.38 
ioe t. Waste... 2 3.00 
1 pr. Gloves .... 1.00 
1 Gold Belt... 1.00 
le CATs ee re 50 
1 yd. Veiling.... 30 0.89 
Ge Bs OG eS faa eee so) 
Gwe Booker. ae .80 
i Bookeg 5 1.00 
1 dz. Tumblers .... 19 
1 Lamp Trim- 
TMC eens 2 1.00 
1 Brass Ring ..... 25 
| Boole. 85 4.70 
19> 4 Watch Fob... 2.20 
ee LLG” manent: 1.00 
2 Kettles ..... .60 1.20 
il pr. Gloves .... 1.00 
2, a 50—.25 75 6.20 
20. IMBuffer ....... 2.25 
1 Shoe Hook.... 1.00 


7a 
PA 


30. 


10. 


13. 


16. 
18. 


24. 


30. 
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Hewes Pee 
1 Shoe Horn.... 
1 Bolt Ribbon .. 
Nera Sees 


TONS ees 2 
i presitoes,..... 
1 Hose Supporter 
1 pr. Hair Pins.. 
1 yd, Hlastic.... 


1oAVRISE 26. 8 
heGl@elk.  .. 45.2% 


2 pr. Shoes ....4.00 


1 pr. Gloves..... 
1 pr. Gloves .... 
1 pr. Gloves .... 
2 pr. Gloves... 
1 Skirt Suppor- 
[SOc ee 


1 pkg. Hair Pins. 


1 pr, Pants... 
6 Collars for .... 
AWW ISU es 
1 Lace Collar ... 
4 pr. Hose for... 
dgSatehel ....4.. 
IL 5s ee eine 


00 


1.00 
1.25 


ol 


6.90 
.60 
5.00 


257.26 


3.90 
39 
8.00 
29 
00 
aris) 
1.00 


pod 


20 
05 


af) 
4.50 
1.25 
1.00 
11.50 


12.85 


1.50 


1.30 


1.00 


6.50 


12.50 
00 
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Feb. Wie 


Pal 
March 5. 
133 
16. 


[49] 


March 20. 


24. 


1 preshocs ..... 
TOWNS ce ees 
DeNViatetr 5... 
1 pr. Boys Shoes 
sors 00S . a2. 

1 pr. Drawers .. 
1 pr. Drawers . 

1 pr. Drawers .. . 


2 pr. Hoses 25 
1 pr. Hose Vaaee 
MAPS ONTOS oo 5 a 30 
2 ADKOUS eee. 25 
1 Ano ee 


3% yds. Felt..... 1.25 
1 pr. Gloves .... 
1 pr. Gloves .... 
1 pr. Gloves .... 
1 Umbrella ..... 
1 yd. Veihney 
Alteration on suit 
2 Boys’ Suits....8.50 
1 Boy’s Suit.... 
IS Oy Seon... 
i) Sine Suit... 


3.50 


mies) 


2.00 
17.00 


7.50 


4.30 


1.44 
1.75 


2.00 
00 


31.50 


45.00 


401.90 


18.50 


ine 


12. 
14. 


[50] 
April 14. 


17. 


do. 
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PEN AISES oo. es «8 4.50 
1 CS yee 
SmgteeNOse s,s. 20 
i prmchoese- . 
1 pr. Shoes ..... 
| ancy Veer... 
1S al. Saat: 


3 C. Waist .... .26 
eI St ee 


ie Shittes ..2.64. 
MOOT el. ¢ 


1 Bronz Bust ... 
1 pr. Gloves..... 
1 Hair Curlers... 
1 Hair Curler... 
1 pr. Supporters. 
2 Cube Pins..... 
1 dz. Hdkfs. .... 
1 dz: i ee 
1 Wagon ....... 
Aor. Cutttae 25 


2 Linen Collars... .1214 


UrEat «es a 
1 Hand Bag.... 


9.00 
o.00 


11.00 


D3 


14.00 
2.00 


89.25 


9.75 
1.26 


54 


May 
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May 


June 
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4, 


1 


16. 


20. 
2. 
dale 


3 pr. Curtains. ..3.00 

SepE Ourtains... for 

PROlOUNS . 22... 2% 2.50 

1 dz. Cups and 
Sanicers . 2. ... 

Werair ole 

i opke, Ey ance: 

ics. SO. aimee 

CS) Say ace 

1 Sp. Cotton..... 

Poke, Needless. : 

I pr, Sassors. ... 

1 pr. Supporters. 


2 Gowns ........ 1.00 
3 Awnings for... 
edz. Edits... = 


US OOK o-oo 


1 prsOxfords:,... 
I preOx fordeay.. 


3.00 
1.00 
9.00 


13.50 


2.00 


31.50 


O73 .99 


nN Ww eH Fe 
he Ol = =1 Ol 
Se) oy SS 


9.85 
26.00 
1.50 


9.62 


July 


[52] 
July 


Aug. 


20. 


22. 
20. 
Ol. 


ol. 


10. 
15. 
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I White Belt.... 

3 pr. Hose for... 

3 66 66 6é wale 

VY Wht. Skirt... . 

Wit eelanta... 

Tan skirt... . 

2 Sinise. See 1.50 

PAS ITUDO RS, G50) Oo eee 

3 pr. Drawers... .30 

SRE Oat. ~ . a2 

ZC COversnmn nn. . 25 

2 pr. Drawers... .75 

1 Ironing Board. 

1 yd Veiling..... 

Corset. 2 uk 

1 pr. Boy’s Shoes. 

3 Chamois 10/- 
TCL 2 0) eee 

1 Bottle Perfume 

2 Belts 10/25.... 


1 Skirt Supporter 
1 Cube Pins..... 
NCOs eae 
i Supporters... 
1 pr. Supporters. 
1 -Crimiper 22922. 
1 Conseigene .. + 
1 Umbrella ..... 
1 pr. S. Gloves... 
12 yds. Mallow. . 15 
4 "sp. Silk. ...... 10 


ie) 
) 


20.75 
1.25 
00 


7.99 


5.90 


3.00 
2.00 
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Sept. 
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16. 


17. 
22. 


14. 
15. 


1 speCotton..... 
1 pkg. Needles... 
10 yds. Poplin... .15 
10 yds. Poplin for 


2 yds. Insertion... .10 
114 yds. Lace for. 
1%, yd. Medallions. 
4 Patterns ...... 15 
1 Delineator Sub. 
2 bt. Insertion. ..1.20 


3 pr. Hose for.... 
|. Waist: cee 
1 Waist) 2ee- 
l Waist eee. 
Ye yd. Belting. ..1.00 
3 GOWis ee 2.00 


ie Hamd Bae ee 
1 pr. 1. Shoes.... 
1 pr. Boy’s Shoes. 
3) Soild: 1.00 
Wesavucnel ....... 
1 White Waist... 
1 White Waist... 


05 
05 
1.50 
43 


ro 


0.23: 


673.00 


2.75 


— 
cm) 
= 


Pal Pal 
2.40 


19.63 
11.00 


April 26. 


Aug. 
Nov. 
Dee. 
Jan. 


Feb. 
April 


[54] 
May 


16. 
Ike), 
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1 White Waist... 


1 White Waist... 
3 Sheets ........ . 50 
NGS METS: O52. . 90 


MERCHANDISE RETURNED. 


iorsOxtordsa... 
1 Sig ieee 
2 Boys’ Suits. ....7.50 
1 Squirrel Collar. 
HC OSC bese 
1 NINES) i an eg a es 
ie PA seSnoeCS =e... © 
Veet oa 5. he 
JS S100 Eee eer 
2ebe SUitswe. no 8.50 
1 Boy’s Suit.... 
1 Boyiersuit..... 


De AOMOMicre... 
MO ea ee es 
1 Suit ...8.50 & 5.00 
2 Waliets ....... 4.50 


1 Hat ....10.00/8.00 
dL Flat eee es 


2 Pattern Cloths.2..50 
1 dz. Hdkie.... 
ag. ee 


d.00 
3.00 
1.50 
1.50 


759 .49 


3.00 


i 


me DO Ol 
may Be 
Ql 
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16. 1iSue 2. 22;.00 
1 Fancy Vest.... 5.00 
June 2. 3 pr. Curtains...3.00 9.00 
Coc. ir 2.50 
July So lealepre Oxfords. ... 4.00 
AUSUSE ieee Corset .... 2... 4.00 
1 pr. Supporters. 00 
Novae Waist .....2ee 3.50 
212.35 
212.35 
047.14 
1906. 
JC 8, JENA CISION Zag sce ae a0. 00 
497 .14 


Issued June 18,1907. [55] 


Summons in Boggs & Buhl vs. Dunlevy. 

The Commonwealth of Pennsylvania, 
Allegheny County,—ss. 
To the Sheriff of said County, Greeting: 

We command you that you summon 
[Seal] HEFEIE J. DUNLEVY 

so that she be and appear before our Court of 
Common Pleas No. 4 to be holden at the City of 
Pittsburgh, in and for said County, on the first Mon- 
day of July next, there to answer 
BOGGS & BUHL 

of a Plea of Assumpsit. 

And have you then and there this Writ. 

Witness the Hon. Jos. M. Swearingen, President, 
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Judge of our said Court, the 18th day of June, A. D. 
one thousand nine hundred and seven. 
WM. B. KIRKER, 
Prothonotary. 
[Endorsed]: No. 777, Third Term, 1907. Boggs 
& Buhl vs. Effie J. Dunlevy, Summons in Assumpsit 
to first Monday of July, 1907. 
WILLIS F. McCOOK, 


Attorney for Plaintiff. 
RSM Chem pee mehr m temas Meee alemand x sacra 2.00 
JU SoU RA ie MP 1.00 


Served the within writ June 24th, 1907, on Effie J. 
Dunlevy, defendant, by handing a true and attested 
copy thereof to an adult member of her family at her 
dwelling-house. 


So Ans. 
ADDISON C. GUMBERT, 
Sheriff. [56] 
No. 777—Third Term, 1907. 
BOGGS & BUHL 


vs. 
EFFIE J. DUNLEVY. 


Praecipe for Judgment [in Boggs & Buhl v. 
Dunlevy |. 
To William B. Kirker, 
Prothonotary. 
Enter judgment in the above-entitled case in favor 
of the plaintiff and against defendant in the sum of 
$537.76 for want of an appearance and affidavit of 
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Defense, sec. leg. et sec. reg., and liquidate as follows: 


Real cht... <a oe eee $497.14 
Interest from Feb. 26, 1906, to 

duly Sth, 1907 ee 40.62 

$537 . 76 


WILLIS F. McCOOK, 
Attorney for Plaintiff. 
Filed July 8th, 1907. [57] 
Court of Common Pleas No. Four of Allegheny 
County, Pa. 
No. 777—3d Term, 1907. 
BOGGS & BUHL 
VS. 
EFFIE J. DUNLEVY. 
Praecipe for Appearance [in Boggs & Buhl vs. 
Dunlevy ]. 
To W. B. Kirker, Esq., 
Prothonotary. 
Enter my appearance for Boggs & Buhl, Plaintiff, 
sec. reg. 
S. H. HUSELTON, 
Attorney for Plaintiff. 
Nov. 10, 1909. [58] 


In the Court of Common Pleas No. Four of Allegheny 
County, Penna. 
No. 253—First Term, 1910. 
BOGGS & BUHL 


VS. 
HERFIE J. DUNLEVY. 
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Appearance Docket Entries [in Boggs & Buhl vs. 
Dunlevy ]. 
Nov. 10, 1909. 

Ex. Att. Sur. Judgment No. 777 Third Term, 1907, 
to Ist Monday, December, 1909, and summon New 
York Life Insurance Company and Joseph W. Gould 
as Garnishees. And now, Nov. 20, 1909, Rule granted 
on Plff. to show cause why rule requiring garnishee 
to answer should not be set aside, proceedings stayed 
‘Writ executed Nov. 11, 1909, on F. W. Hubbard, 
Cashier New York Life Insurance Company and 
Joseph W. Gould, and Nihil Habet as to Deft.’’ Dec. 
27, 1909, on argument list and rule discharged and 
Garnishees allowed until Jan. 1, 1910, to answer. 
Dec. 28, 1909, Answer of Joseph W. Gould filed. 
Jan. 3, 1910, Answer of New York Life Insurance 
filed. Jan. 17,1910, Rule ex parte Plff. for judgment 
on Garnishee. Answers reasons filed. 

And now, Feb. 5, 1910, Rule granted on Effie J. 
Dunlevy, Jos. W. Gould and Boggs & Buhl, to show 
cause why this should not interplead together for the 
purpose of ascertaining to which of said parties the 
money in the hands of the New York Life Insurance 
Company belongs and why said Company should not 
be permitted when it is determined to whom the 
money ought to be paid, to pay said sum of Two 
Thousand four hundred seventy-nine and 70/100 
($2479.70) Dollars into court for the benefit of such 
person as shall appear to be entitled thereto. And it 
appearing that Effie J. Dunlevy is a resident of the 
State of California, it is hereby ordered and decreed 
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that service of said rule, be by serving her personally 
with a copy of this petition and order, or by sending 
acopy of [59] same by mail or registered mail to 
her at her last known address. Returnable, Feb. 26, 
1910. Feby. 19, 1910. Answer of Joseph W. Gould 
to rule filed. Feb. 26, 1910, Answer of Boggs & Buhl 
to rule filed, Mar. 1, 1910, Proof of service filed show- 
ing notice of rule to Interplead served on Plffs. Atty. 
Ho Die Afft. of service upon Effie J. Dunlevy of No- 
tice, Petition and Order of Court filed, Mar. 3, 1910, 
on Argument List and Rule to interplead made abso- 
lute. Mar. 4, 1910, Rule for Judgment discharged. 
And now, Mar. 19, 1910, it is ordered, adjudged and 
decreed that the New York Life Insurance Co. be 
given leave to pay the sum of $2479.70 into this court 
to abide the result of the issue to be framed by the 
Court. Ho Die leave is granted to the Lincoln Na- 
tional Bank to intervene and be made a party to the 
issue to be framed between the parties lawfully claim- 
ing the $2479.70 heretofore paid into court by the 
New York Life Insurance Co., garnishee, atty. for 
Plff. being present and not objecting. Ho Die it is 
ordered that a Feigned Issue Eo Die Opinion filed. 
Mch. 21, 1910, Received of Gordon & Smith, attys. for 
New York Life Insurance Co. the sum of Twenty- 
Four Hundred Seventy-nine and 70/100 ($2479.70) 
Dollars, less poundage on same, leaving the sum of 
Twenty-four Hundred Seventy One and no/100 
($2471.00) Dollars, which sum I have deposited sub- 
ject to the further order of Court. 
WM. B. KIRKER, Pro. 
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F. I. No. 2 Second Term, 1910. 

And now, May 3, 1910, it is ordered that the issue to 
be tried in this case shall be as follows, to wit, 
whether Joseph W. Gould made a valid gift of policy 
No. 305,011 issued to him by the New York Life In- 
surance Co. to Effie J. Gould, now Effie J. Dunlevy, 
All attaching creditors of said Effie J. Dunlevy, who 
desire to intervene in this proceeding are required to 
do so as plaintiffs herein on fifteen (15) days’ notice 
to the attys. of record, and to file their statements of 
claim or demand within said period of [60] fifteen 
(15) days. And now, Oct. 1, 1910, it is ordered, ad- 
judged, and decreed that Wm. B. Kirker, Pro., pay 
to Joseph W. Gould, or to his attorney, L. B. D. 
Reese, forthwith, the sum of $2,471, that being the 
amount received by said Prothonotary from the New 
York Life Insurance Company Mar. 21, 1910, less his 
poundage, viz., $8.70. by virtue of an order of this 
Court, date March 19, 1910, said money having been 
paid to said prothonotary by said Insurance Company 
and received by him in proceedings at No. 253 First 
Term, 1910, of this court. Oct. 3, 1910, Received of 
Wm. B. Kirker, Pro., the sum of Twenty-four Hun- 
dred Seventy-one and no/100 ($2471.00) Dollars as 
per above order of Court. 

L. B. D. REESE, 
Atty. for Joseph W. Gould. 
Attest: JOHN VOGT. 
Feigned Issue No. 2 Second Term, 1910. [61] 
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C. P. No. 4, Alleg. Co. Pa. 
No. 777—2d Term, 1907. 


BOGGS & BUHL 


Vs. 
HEEIE J. DUNLEVY. 


Prae. for Ex. Attachment [in Boggs & Buhl v. 
Dunlevy ]. 
To W. B. Kirker, Esq., 
Pro. 

Issue execution attachment against defendant in 
above-stated case and summon the New York Life In- 
surance Co. and Joseph W. Gould as Garnishees, sec. 
reg. 

S. H. HUSELTON, 
Atty. for Plif. 
Nov. 10th, 1909. [62] 


Execution Attachment Sur Judgment [in Boggs & 
Buhl vs. Dunlevy ]. 


‘Allegheny County,—ss. 

The Commonwealth of Pennsylvania to the Sheriff 
of Allegheny County, Greeting: 

Whereas, Boggs & Buhl, lately before our Judges 
of our Court of Common Pleas No. ——, at 
[Seal] Pittsburgh, to wit, On the 8th day of July, 
A. D. 1907, by the Judgment of said Court 
recovered against Effie J. Dunlevy ($537.76), a 
Judgment for the sum of Five Hundred Thirty-seven 
and: 76/100 Dollars, lawful money of the United 
States, for debt, as also the sum of Fifty Dollars, 
costs and charges, by it about its suit in that behalf 
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expended, whereof the said defendant duly convict, 
as appears to us of record. And 

WHEREAS, It is alleged that the same judgment 
still remains due and unpaid to the said plaintiff, and 
that certain goods, chattels, moneys, and effects of 
the said defendant are in the hands or possession of 
New York Life Insurance Co. and Joseph W. Gould 
and liable to be Attached and Levied in satisfaction 
of the Judgment aforesaid. Now we comunand you, 
That you attach all and singular the debts due to said 
defendant, and deposits of money made by him and 
goods or chattels, pawned, pledged or demised by him 
in whose hands or possession soever the same may 
be found; and that you make known to the said New 
York Life Insurance Co. and Joseph W. Gould, as 
Garnishees and all other persons from whom such 
debts may be due, or in whose hands or possession 
such moneys, goods, or chattels, etc., may be found, 
that they may ‘be and appear before our said Court, 
to be holden at Pittsburgh in and for said County, on 
the first Monday of December next, there to show 
cause why the Judgment aforesaid [63] should 
not be levied of the effects of said defendant in their 
hands agreeably to the Thirty-fifth Section of the 
Act of Assembly, passed the 16th day of June, 1836, 
relative to executions; and have you then and there 
this Writ. 

WITNESS, the Hon. Jos. M. Swearingen, Presi- 
dent of our said court, at Pittsburgh, the 10th day of 
Nov. A. D. one thousand nine hundred and nine. 

. WM. B. KIRKER, 
= Prothonotary. 
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[Endorsed]: No. 253 First Term. 1910. Boggs 
& Buhl vs. Effie J. Dunlevy. Execution Attachment 
Sur Judgment. No. 777—3d Term, 1907, to first 
Monday, December, 1909. S. H. Huselton, Plain- 
tiff’s Attorney. 

Swit, (Sh, od 3 ce) ee re oer 3.80 
Woo b> o:65.6S  r .O0 

Executed the within writ November 11th, 1909, by 
handing a true and attested copy thereof to F. W. 
Hubbard, Cashier, New York Life Insurance Com- 
pany, making known to him the contents thereof; and 
on same date served Joseph W. Gould, by handing a 
like true and attested copy of the within writ to an 
adult member of his family at his dwelling-house; 
and at the same time summoning New York Life 
Insurance Company and Joseph W. Gould, as Gar- 
nishees, and after diligent search and inquiry and be- 
ing unable to fine Effie J. Dunlevy, defendant, named 
herein within my Bailiwick, do return Nihil Habet 
as to her. 

So Ans. 

ADDISON C. GUMBERT, 
Sheriff. [64] 
Inthe Court of Common Pleas No. Four of Allegheny 
County. 


Nor2o3 Hirst Termeni: 
BOGGS & BUHL 


vs. 
EFFIE J. DUNLEVY. 
Execution Attachment. 
And now, to wit, Nov. 11th, 1909, Rule on the Gar- 
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nishee Joseph W. Gould and New York Life Insur- 
ance Company to make full, true and direct answers, 
in writing, under oath or affirmation, to the inter- 
rogatories annexed hereto, on ten days’ notice, or 
judgment, sec. reg. 

S. H. HUSELTON, 

Attorney for Plaintiff. 
Interrogatories to Garnishees [in Boggs & Buhl vs. 

Dunlevy |. 

First Interrogatory—Do you know the defendant? 

Second Interrogatory—State whether you have 
any Life Policy in which defendant is beneficiary or 
assignee or moneys, goods, bonds, notes or other evi- 
dence of indebtedness in your hands belonging to the 
said defendant. If any, state the kind and amount 
of said indebtedness? 

Third Interrogatory—State whether or not, at the 
time of the service of the writ in this case on you 
there was any money in your hands due the said de- 
fendant, and how much? Also, state whether any 
money has since that, come into your hands, or has 
accrued to the said defendant? 

Fourth Interrogatory—State whether or not, you 
owed the defendant any money, and if yea, the 
amount of the same, and when due, on policy of in- 
surance of Joseph W. Gould in which defendant is 
beneficiary or assignee? [65] 

[Endorsed]: Copy. No. 253—First Term, 1910. 
Boggs & Buhl, versus Effie J. Dunlevy. Interroga- 
tories to New York Life Insurance Co., Joseph W. 
Gould, Garnishee. S. H. Huselton, Attorney for 
Plaintiff. [66] 
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Inthe Court of Common Pleas No. Four of Allegheny 
County. 


No. 2583—First Term, 1910. 
EXECUTION ATTACHMENT. 
BOGGS & BUHL 
VS. 
EFFIE J. DUNLEVY. 


Rule to Show Cause and Affidavit [in Boggs & Buhl 
vs. Dunlevy ]. 
To the Honorable, the Judges of said Court: 

The petition of Joseph W. Gould, one of the Gar- 
nishees in the above-stated execution attachment, on 
behalf of himself and the New York Life Insurance 
Company, the other Garnishee named in said writ, 
respectfully represents: 

That said writ was issued by the Prothonotary on 
the 10th day of November, 1909, and no return of 
said writ has yet been made by the Sheriff of said 
County. 

That notwithstanding that no return has been made 
to said writ, the plaintiffs, on November 11th, 1909, 
ruled the Garnishees to answer Interrogatories in 
said execution attachment before the return of the 
writ of scire facias therein by the Sheriff. 

WHEREFORH, petitioner prays your Honorable 
Court for a rule to show cause why the rule requiring 
the Garnishees to answer heretofore taken and served 
by the plaintiffs, should not be set aside; all proceed- 
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ings on said execution attachment to be stayed in the 
meantime. 
And he will ever pray, etc. 
JOSEPH W.GOULD. [67] 


State of Pennsylvania, 
County of Allegheny,—ss. 

Joseph W. Gould, petitioner above named, being 
duly sworn according to law, deposes and says that 
the facts stated in the foregoing petition are true. 

JOSEPH W. GOULD. 

Sworn to and subscribed before me this 20 day of 
November, A. D. 1909. 

WM. B. KIRKER, 
Pro. 


Order [Granting Rule to Show Cause in Boggs & 
Buhl vs. Dunlevy ]. 

And now, to wit, November 20, 1909, the within 
petition presented in open court, and rule is granted 
as prayed for. Returnable sec. reg. 

By the COURT. 

Filed Nov. 20, 1909. [68] 


[ Appearance for Garnishees in Boggs & Buhl vs. 
Dunlevy. | 


Inthe Court of Common Pleas No. Four of Allegheny 
County. 
No. 253—First Term, 1910. 
BOGGS & BUHL 
VS. 
EFFIE J. DUNLEVY. 
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Wm. B. Kirker, Esq., 
Pro. 
Enter my appearance D. B. E. for Garnishees in 
above stated case. 
L. B. D. REESE. 
Pittsburgh, November 20th, 1909. 
Filed Nov. 20, 1909. [69] 


Inthe Court of Common Pleas No. Four of Allegheny 
County, Pa. 


No. 2538—First Term, 1910. 
BOGGS & BUHL 


VS. 
EFFIE J. DUNLEVY. 
Praecipe for Appearance for N. Y. Life Ins. Co. [in 
Boggs & Buhl vs. Dunlevy |. 
Wm. B. Kirker, Esq., 
Prothonotary: 

Enter our appearance in the above-entitled case 

for New York Life Insurance Company, Garnishee. 
GORDON & SMITH, 
Attorneys for New York Life Insurance Company, 
Garnishee. 

Filed Dec. 6, 1909. [70] 

Inthe Court of Common Pleas No. Four of Allegheny 
County, Penna. 
No. 253—First Term, 1910. 
BOGGS & BUHL 
vs. 
KFFIE J. DUNLEVY, 
Deft., 

JOSEPH W. GOULD et al., Garnishees. 
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Praecipe for Appearance for Joseph W. Gould [in 
Boggs & Buhl vs. Dunlevy ]. 
Wm. B. Kirker, Esq., 
Ero. 

Enter my appearance for Joseph W. Gould, one of 

the Garnishees in above-stated case. 
L. B. D. REESE. 
Filed Dec. 28, 1909. [71] 


[Answer of Joseph W. Gould to Interrogatories in 
Boggs & Buhl vs. Dunlevy. | 


Inthe: Court of Common Pleas No. Four of Allegheny 
County. 


No. 253—First Term, 1910. 
EXECUTION ATTACHMENT. 


BOGGS & BUHL 
VS. 


EFFIE J. DUNLEVY, Defendant, JOSEPH W. 
GOULD and NEW YORK LIFE INSUR- 
ANCE CO., Garnishees. 


ANSWER OF JOSEPH W. GOULD, ONE OF 
THE GARNISHEES IN ABOVE STATED 
CASE TO INTERROGATORIES SERVED 
ON HIM. 

Answer to First Interrogatory: I know the defend- 
ant. 

Answer to Second Interrogatory: I have no life in- 
surance policy in which defendant is beneficiary or 
assignee, or moneys, goods, bonds, notes or other evi- 
dence of indebtedness in my hands belonging to the 


72 New York Life Insurance Company et al. 


said defendant, except that the said defendant now 
occupies the relation or position of assignee in a life 
insurance policy on my life under the following cir- 
cumstances: On the 24th day of January, 1889, the 
New York Life Insurance Company issued on my life 
their policy No. 305,011 in the sum of $5,000, wherein 
said company agreed to pay to my executors, admin- 
istrators or assigns the sum of $5,000 upon receipt 
and approval at said office of proofs of my death dur- 
ing the continuance of said policy, after deducting 
therefrom all indebtedness to said company together 
with any balance of premiums remaining unpaid, and 
with the surrender of said policy. On or about June 
27th, 1893, being desirous of assigning said policy 
conditionally to my daughter Effie J. Gould, now in- 
termarried with R. M. Dunlevy, I called at the office 
of the New York Life Insurance Company and re- 
quested R. H. McCreary, the agent in charge of said 
office, to have said policy assigned to my daughter the 
said Effie J. Gould, on condition that I should die 
before said policy was paid up in full, desiring to re- 
serve to myself the right to collect any money to be 
paid on said policy at the maturity thereof if I 
should [72] so long live. The agent of said com- 
pany had said assignment prepared and I signed the 
same on his assertions that it was an assignment to 
my said daughter of the said policy only on the con- 
dition that I should die before the maturity of said 
policy or before all the premiums were paid thereon. 
I did not read the assignment before executing the 
saine relying on the statement of the said McCreary, 
the agent of said company, that I was assigning it 
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conditionally in the manner hereinbefore stated. 

I had no intention of making an absolute assign- 
ment of said policy, such as now appears to have been 
made, to my daughter Effie J. Dunlevy, or to any 
other person. 

The said policy was never delivered to the said 
Effie J. Gould (now Dunlevy), to whom it was 
assigned, but has always been and is now in my pos- 
session and J have paid all premiums maturing on 
said policy since said assignment, and at maturity, 
supposed I would have no difficulty in collecting the 
amount of the surrender value of said policy but was 
met with said assignment. 

On August 20th, 1909, through my attorney, L. B. 
D. Reese, I notified the said New York Life Insurance 
Company not to pay any moneys due thereon unto the 
said Effie J. Gould or to any person representing her; 
and soon thereafter I notified said company by letter 
to pay no moneys due or to become due on said policy 
to the said Effie J. Gould or to any person represent- 
ing her, and I deny that the said Effie J. Gould has 
any interest in said policy, and aver that whatever 
there is due thereon belongs to me and not to the said 
Effie J. Gould. 

I would not have executed said assignment had I 
not been informed by McCreary, the agent of said 
company, that I was making a conditional assignment 
of said policy, that the same was to be effective in 
case of my death before the maturity thereof, and to 
be void in case I should be living at the time said pol- 
icy should [73] be paid up. 

Answer to Third Interrogatory: At the time of the 
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service of the above writ on me, I had no money in 
my hands due the said defendant and no money has 
since that time come into my hands or accrued to the 
said defendant. 

Auswer to Fourth Interrogatory: J have never 
owed the defendant any money on a policy of insur- 
ance on my life in which the defendant occupies the 
relation of assignee, except as stated in my answer to 
the second interrogatory. 

J. W. GOULD. 
State of Pennsylvania, 
County of Allegheny,—-ss. 

Joseph W. Gould, being duly sworn according to 
law, deposes and says that the facts stated in the fore- 
going answers are true. 


J. W. GOULD. 
Sworn to and subscribed before me this 27th day 
of December, 1909. 
[Seal] ALICE E. DUFF, 
Notary Public. 


My commission expires Jan. 21, 1911. 
Filed Dee. 28, 1909. [74] 


oO 
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[Answer of N. Y. Life Ins. Co. to Interrogatories in 
Boggs & Buhl vs. Dunlevy. | 


Fol. 1 In the Court of Common Pleas Number 
Four of Allegheny County. 


No. 253—1st Term, A. D. 1910. 
BOGGS & BUHL, 
Plaintiffs, 
—against— 
EFFIE J. DUNLEVY, 
Defendant. 


ANSWER OF GARNISHEE. 

New York Life Insurance Company, as garnishee 
Fol. 2 herein, answers the interrogatories filed by 
plaintiffs as follows: 

To the first interrogatory said garnishee answers 
that it does not know defendant except through cor- 
respondence had with her in connection with policy 
No. 305,011 written by said garnishee on the life of 
one Joseph W. Gould. 

To the second interrogatory said garnishee answers 
that said defendant claims an interest in said policy 
No. 305,011 as assignee but that said garnishee is un- 
certain as to what are the rights of said defendant in 
Fol. 3 said policy by reason of the following facts, 
to wit: That on or about the 24th day of January, 
1889, said garnishee duly entered into a contract with 
said Joseph W. Gould of Pittsburgh, Pennsylvania, 
as evidenced by its policy No. 305,011 there and then 
duly made and delivered to said Joseph W. Gould by 
the terms of which said garnishee undertook to and 
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did insure the life of said Joseph W. Gould for the 
sum of Five Thousand Dollars ($5,000.00) payable at 
the Home Office of said garnishee in the City of New 
York to said insured’s executors, administrators 
Fol. 4 or assigns, upon receipt and approval at 
said Home Office, of proofsasthereinafter required of 
the death, during the continuance of said policy, of 
said insured. That said policy was written on the 
ordinary life non-forfeiting limited tontine plan and 
further [75] provided that if said insured should 
be living at the completion of the tontine period 
thereunder, namely, on the 22d day of January, 1909, 
and said policy should then be in force, said insured 
would be entitled to a choice of certain benefits 
therein stated, it being understood and agreed that 
Fol. 5 not less than three months prior to the ter- 
mination of said tontine period said insured should 
notify said garnishee in writing which benefit was 
selected and if no such notification should be received 
then the accumulated surplus should be applied to 
the purchase of an annuity in one of the forms stip- 
ulated in the ‘‘First Benefit’? named therein. A 
full, true and correct copy of said policy is hereto 
annexed marked Exhibit ‘‘A’’ and made a_ part 
hereof as though here set forth at length. 

On or about the 30th day of June, 1893, said gar- 
nishee received at its Home Office a written instru- 
Fol. 6 ment purporting to be signed by said in- 
sured and dated and acknowledged the 27th day of 
June, 1893, a full, true and correct copy of which is 
hereto annexed marked Exhibit ‘‘B’’ and made a 
part hereof as though here set forth at length. Said 
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garnishee is informed and believes that the Effie J. 
Gould named in said instrument is one and the same 
person as said defendant Effie J. Dunlevy. Said 
policy provided that under no circumstances would 
said garnishee assume any responsibility for the val- 
idity of any assignment thereof, and said garnishee 
insists upon adhering to said provisions of said pol- 
icy. 

Fol. 7 On or about the 10th day of December, 
1908, said garnishee mailed to said insured and to 
said defendant a statement of the settlements from 
which selection of option was to be made in accord- 
ance with the provisions of said policy if it should be 
in force at the end of said tontine period and said 
insured should then be living, a full, true and correct 
copy of which statement is hereto annexed marked 
Exhibit ‘‘C,’’ and made a part hereof as though here 
set forth at length. Said tontine period under 
Fol. 8 said policy was [76] completed on said 
22d day of January, 1909, said policy being then in 
force and said insured being then alive, as said 
plaintiff is informed and believes, but no selection of 
any of the settlements set forth in said statement was 
received by said garnishee prior thereto. 

On or about the 16th day of February, 1909, said 
garnishee received a letter purporting to be signed 
by said insured and bearing date the 12th day of 
February, 1909, a full, true and correct copy of 
which is hereto annexed marked Exhibit ‘‘D,’”’ and 
made a part hereof as though here set forth at length. 
Fol. 9 Thereafter and on the 3d day of March, 
1909, said garnishee sent to its Pittsburgh Branch 


78 New York Life Insurance Company et al. 


Office a check for the cash surrender value of said 
policy No. 305,011, amounting to Twenty-four Hun- 
dred and Seventy-nine Dollars and Seventy Cents 
($2479.70) to the order of said Effie J. Gould as 
assignee, with instructions to deliver the same upon 
the signing by said Effie J. Gould, as assignee of said 
garnishee’s regular termination receipt and the de- 
livery by her of the original of said policy and dupli- 
cate of said written instrument above referred to, 
marked Exhibit ‘‘B,’’ and the signing by her of a 
selection of option to withdraw said cash surrender 
value of said policy. 

Fol. 10 On or about the first day of June, 1909, 
said garnishee received a letter purporting to be 
signed by said Effie J. Gould Dunlevy and dated the 
27th day of May, 1909, a full, true and correct copy 
of which letter is hereto annexed marked Exhibit 
‘‘B,”? and made a part hereof as though here set 
forth at length. A full, true and correct copy of the 
enclosure referred to in said letter is hereto annexed 
marked Exhibit ‘‘F’’ and made a part hereof as 
though here set forth at length. Thereafter and on, 
Fol. 11 to wit, the 10th day of June, 1909, said gar- 
nishee recalled said check from its Pittsburg Branch 
Office to be held by said garnishee at its Home 
Office until the title to said policy should be cleared 
up and on the same date said garnishee wrote a letter 
to said Effie J. Gould [77] Dunlevy, a full, true and 
correct copy of which letter is hereto annexed 
marked Exhibit ‘‘G’’ and made a part hereof as 
though here set forth at length. Thereafter and on 
or about the 29th day of June, 1909, said garnishee re- 
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ceived a letter purporting to be signed by said Effie 
J. Gould Dunlevy and dated the 23d day of 
Fol. 12 June, 1909, a full, true and correct copy of 
which letter is hereto annexed marked Exhibit ‘‘H”’ 
and made a part hereof as though here set forth at 
length. Said garnishee replied to said letter on the 
22d day of July, 1909, and a full, true and correct 
copy of said reply is hereto annexed marked Exhibit 
‘*T’’? and made a part hereof as tial here set forth 
at length. 

Thereafter and on or about the 21st day of 
Fol. 13 August, 1909, said garnishee received a let- 
ter dated the 20th day of August, 1909, and signed by 
one L. B. D. Reese, as attorney for said Joseph 
Gould, a full, true and correct copy of which letter is 
hereto annexed marked Exhibit ‘‘J’’ and made a 
part hereof as though here set forth at length. 
Said garnishee replied to said letter under date of 
August 30th, 1909, and a full, true and correct copy 
of said reply is hereto annexed marked Exhibit ‘‘K”’ 
and made a part hereof as though here set forth at 
length. 

On or about the 28th day of August, 1909, said 
Fol. 14 garnishee received a letter purporting 
to be signed by said Effie J. Gould Dunlevy and 
dated the 23d day of August, 1909, a full, true and 
correct copy of which letter is hereto annexed 
marked Exhibit ‘‘L’’ and made a part hereof as 
though here set forth at length. On or about the 
380th day of August, 1909, said garnishee replied to 
said letter and a full, true and correct copy of said 
reply is hereto annexed marked Exhibit ‘‘M”’ and 
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made a part hereof as though here set forth at 
length. Thereafter and on or about the 9th day of 
September, 1909, said garnishee received a letter 
Fol. 15 from said L. B. D. Reese, as attorney for 
said insured, dated the 3d day of September, 1909, 
a full, true and correct copy of which is hereto an- 
nexed [78] marked Exhibit ‘‘N,’’ and made a 
part hereof as though here set forth at length. 
Thereafter and on or about the 11th day of Septem- 
ber, 1909, said garnishee received a letter purporting 
to be signed by said insured dated the 8th day of 
September, 1909, a full, true and correct copy of 
which letter is hereto annexed marked Exhibit ‘‘O,”’ 
and made a part hereof as though here set forth at 
length. Thereafter and on or about the 13th day of 
October, 1909, said garnishee received a letter from 
Fol. 16 one Lee D. Windrem, as attorney for said 
Effie J. Gould Dunlevy and dated the 6th day of 
October, 1909, a full, true and correct copy of which 
letter is hereto annexed marked Exhibit ‘‘P”’ and 
made a part hereof as though here set forth at 
length. Thereafter and on or about the 25th day of 
October, 1909, said garnishee replied to said letter, 
a full, true and correct copy of which reply is hereto 
attached marked Exhibit ‘‘Q,’’ and made a part 
hereof as though here set forth at length. 
Fol. 17 Said garnishee says that by reason of the 
facts above set forth it cannot without hazard to 
itself determine as to what are the respective rights 
of said defendant and said insured in and to said 
policy of insurance. 

To the third interrogatory said garnishee answers 
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that it refers to its answer to the second interroga- 
tory herein and makes the same a part hereof. 

To the fourth interrogatory said garnishee an- 
swers that it refers to its answer to the second inter- 
rogatory herein and makes the same as part hereof. 

WHEREFORE, said garnishee having fully an- 
Fol. 18 = gwered prays that it may be duly advised as 
to its rights and duties in the premises and that 
upon its discharge it may be allowed a reasonable 
sum for its costs and disbursements. 

NEW YORK LIFE INSURANCE COM- 
PANY. 
By SEYMOUR M. BALLARD, 
Secretary. [79] 
State of New York, 
County of New York,—ss. 

Seymour M. Ballard, being duly sworn, deposes 
and says that he is Secretary of the New York Life 
Insurance Company, the garnishee herein; that said 
corporation is duly organized and existing under 
and by virtue of the laws of the State of New York; 
that he has read the foregoing answer and knows the 
contents thereof, and that the same is true to the best 
of his knowledge, information and belief. 

SEYMOUR M. BALLARD. 


Subscribed in my presence and sworn to before me 
this 23 day of November, 1909. 

[Seal] LOUIS H. COOKE, 
Notary Public No. 197, New York Co., N. Y. 

My Commission expires March 30th, 1910. [80] 
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[Exhibits ‘‘A’’—‘‘Q”’ to Answer of N. Y. Life Ins. 
Co. to Interrogatories in Boggs & Buhl vs. 
Dunlevy. | 

No. 305,011. 
NEW YORK LIFE INSURANCE COMPANY. 
Assurance on the Life of 
J. W. Gould 
Amount, $5000. 

For the information of the assured, 
and in order that any unintentional 
errors or omissions which hereafter 
may be found to exist may be corrected, 
an abstract of the application upon 
which this Policy is based may be 
found on third page within. 

If corrections are desired, when 
satisfactory to the Company, a Certifi- 
cate to that effect will be issued over the 
signature of the President or Actuary. 

IE (OG NG ig (CLO 
Agent. 
The De Vinne Press. [81] 
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Age. 
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28 
29 
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30 
36 
of 
38 
39 
40 
41 
42 
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48 
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SINGLE PREMIUMS, 


TO SECURE $1,000. 
Payable at Death. 
Age. 


$356 . 46 
363 . 34 
370.50 
of7.98 
380.78 
393 . 91 
402:.39 
411.23 
420 .44 
430.03 
440 .02 
450.44 
461.27 
472 4 
484 .24 
496.41 
009 .05 
022.17 
539.78 
049 .90 
064.51 
O79 . 64 
095.27 


50 
o1 
o2 
O38 
o4 
D0 
06 
ot 
58 
59 


$645 .05 
662.54 
680.43 
698 .72 
717.38 
736.38 
799.70 
T1929 
795.14 
815.22 
827.35 
834.83 
841.66 
847.31 
853 .37 
859.81 
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Premium, 


5140.85. 
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Number Amount 
305,011 $5,000 
THE 
NEW YORK 
LIFE INSURANCE COMPANY. 

BY THIS POLICY OF INSURANCE, 

In consideration of the agreements, statements, 
representations and warranties submitted to its 
officers at the Home Office, in the City of New York, 
in the written Application for this Policy, which are 
hereby referred to and made a part of this Contract, 
and in further consideration of the sum of One 
Hundred and Forty Dollars and Eighty-five Cents, 
to them in hand paid, at the Office of the Company, 
in the City of New York, and for the annual payment 
of One Hundred and Forty Dollars and Eighty-five 
Cents, to be made at said Office on or before the 
Twenty-fourth day of January, in every year during 
the continuance of this Policy, 

DOTH INSURE the life of Joseph W. Gould— 
Shipper of Coal—of Pittsburgh—in the County of 
Allegheny—State of Pennsylvania—(hereinafter 
called the insured), in the amount of Five Thousand 
Dollars, commencing on the Twenty-fourth day of 
January, 1889, at noon. 

AND THE SAID COMPANY DOTH HEREBY 
PROMISE AND AGREE to pay the amount of the 
said Insurance, at its Office in the City of New York, 
to the insured’s Executors, Administrators or As- 
signs, upon receipt and approval at said office of 
proofs, as hereinafter required, of the death, during 
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the continuance of this Policy, of the said insured, 
deducting therefrom all indebtedness to the Com- 
pany, together with any balance of the year’s prem- 
ium remaining unpaid. 

THIS POLICY is issued and accepted upon the 
following express Conditions and Agreements: 
[83] 

First: That if the premiums are not paid, as 
hereinafter provided, on or before the days when 
due, then this Policy shall become void, and all pay- 
ments previously made shall be forfeited to the Com- 
pany, except that (as provided by Act of May 21, 
1879, Chap. 47, Laws of 1879 of the State of New 
York) if this Policy, after being in force three full 
years, shall lapse or become forfeited for the non- 
payment of any premium, a paid-up Policy will be 
issued, on demand made within six months after 
such lapse with surrender of this Policy, under the 
same conditions as this Policy, except as to the pay- 
ment of premiums, but without participation in 
profits, for such an amount as the net Reserve on 
this Policy at the time of lapse, computed by the 
American Table of Mortality and interest at four and 
one-half per cent, after deducting all indebtedness to 
the Company, will purchase as a single premium at 
the present published rates of the Company, at the 
age of the insured at the time of lapse; and all right, 
claim or interest to or in any other paid-up Policy or 
surrender value, and to or in any temporary insur- 
ance, whether or not required or provided for by any 
statute, is hereby expressly waived and relinquished. 
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Second: That the provisions, requirements and 
benefits, printed or written by the Company, upon 
the next page of this Policy, are a part of this Con- 
tract, as fully as if they were recited at length over 
the signatures hereto affixed. 

IN WITNESS WHEREOFP, the said NEW YORK 
LIFE INSURANCE COMPANY has, by its Presi- 
dent and Vice-president or Actuary, signed and de- 
livered this Contract, this Twenty-fourth day of Jan- 
uary, one thousand eight hundred and eighty-nine. 

WM. W. BEERS, President. 
RUFUS W. WEEKS, Actuary. 
[84] 134a. 


PROVISIONS, REQUIREMENTS AND BENE- 
FITS REFERRED TO IN THIS POLICY. 

This Policy is issued on the NON-FORFEITING 
LIMITED-TONTINE POLICY PLAN, and partic- 
ulars of which are as follows: 

That the TONTINE DIVIDEND PERIOD for 
this Policy shall be completed on the 24th day of 
January in the year Nineteen hundred and nine. 

That no dividend shall be allowed or paid upon 
this Policy, unless the insured shall survive until 
completion of its TONTINE DIVIDEND PERIOD, 
and unless this Policy shall then be in force. 

That surplus or profits derived from such Policies 
on the NON-FORFEITING LIMITED-TONTNE 
POLICY PLAN as shall not be in force at the date 
of the completion of their respective TONTINE 
DIVIDEND PERIODS, shall be apportioned among 
such Policies as shall complete their TONTINE 
DIVIDEND PERIODS. 
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That after the completion of the TONTINE DIV- 
IDEND PERIOD, provided this Policy shall not 
have been previously terminated, this Policy shall 
secure to the insured one of the following benefits: 
First—to apply the accumulated dividend to the 
purchase of an Annuity on the life of the said in- 
sured in one of the following forms: a, an Annuity 
for the number of years that premiums are payable 
beyond the TONTINE PERIOD, to be used in re- 
duction of subsequent premiums on this Policy, and 
in case the amount accruing in any year from the 
Annuity together with dividends that may thereafter 
be declared on this Policy, shall exceed the amount 
of premium due thereon, the excess to be paid in 
eash; or b, if the [85] payment of premiums is 
completed, an Annuity for the whole term of life. 
Second—to continue the Policy for the original 
amount and withdraw the accumulated surplus ap- 
portioned by the Company to this Policy in cash. 
Third—to withdraw in cash the entire Equity (that 
is, the net reserve computed by the American Table 
of Mortality and interest at four and one-half per 
cent, and in addition thereto the accumulated sur- 
plus aforesaid). Fourth—to convert the entire 
Hquity into a paid-up Policy, without participation 
in profits, for an amount to be determined by the 
method then in use by the Company in determining 
Paid-up policies of this class; provided that should 
the amount of such paid-up Policy exceed the 
original amount of the insurance, it is made a con- 
dition precedent to its issue: Ist, that a medical ex- 
amination of the insured, made by an approved 


Limit of 
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examiner upon the blank provided by the Company 
for that purpose, is furnished by the applicant at his 
own expense; 2d, that such medical examination is 
approved by the medical board at the Home Office 
of the Company, and the risk is recommended by 
them; and 3d, that this policy is legally surrendered 
during the life-time of the insured, and within ninety 
days from the termination of the TONTINE DIVI- 
DEND PERIOD. Fifth—the conversion of the 
entire Equity into a life annuity, upon the life of 
and payable to the said insured. These benefits are 
at the option of the insured, but it is understood and 
agreed that not less than three months prior to the 
termination of the TONTINE PERIOD, the said in- 
sured shall notify the Company, in writing, which 
benefit is selected and if no such notification shall be 
received, then, and in that case, the accumulated 
surplus shall be applied to the purchase of an An- 
nuity in one of the forms stipulated in the ‘‘first 
benefit’? named above. [86] 

That in the payment of premiums upon this Policy, 
falling due within the selected TONTINE PERIOD, 
a grace shall be allowed of one month; provided that 
in all cases when this grace is availed of, a fine at 
the rate of Ten per cent per annum shall be paid 
to the Company for the time deferred. 

If the insured shall travel or reside beyond the 
settled limits or the protection of the Government 
of the United States (excepting in the settled limits 
of the Dominion of Canada, Prince Edward Island, 
or Newfoundland); or, between the first day of July 
and the first day of November, south of a line 
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beginning at the point of intersection of the north- 
erly boundary of North Carolina with the Atlantic 
Coast; thence running westerly along the said north- 
erly boundary to a point one hundred miles from 
the Coast; thence in a southwesterly direction, con- 
tinuing one hundred miles from said Coast to the 
thirty-fourth parallel of latitude; thence westerly 
along said parallel to the westerly border of Alabama 
(excepting the City of Atlanta and an area within 
a radius of fifty miles around it); thence northerly 
along the westerly border of Alabama and along the 
Tennessee River to the northerly boundary of Ten- 
nessee; thence westerly along the northerly bound- 
ary of Tennessee and Arkansas, extended to the 
ninety-seventh degree of west longitude; thence 
southerly to the thirty-second parallel of north lati- 
tude; thence westerly along the said parallel to the 
Pacific Ocean; or shall enter upon a voyage upon 
the high seas (except as hereinafter specified); or 
shall be personally engaged in blasting, mining, sub- 
marine operations, aeronautic travel or excursions, 
or the manufacture or transportation of highly in- 
flammable or explosive substances; or in working or 
managing a steam-engine in any capacity; or as 
mariner, engineer, fireman, conductor, express mes- 
senger, or [87] laborer in any capacity upon ser- 
vice on any sea, sound, inlet, river, lake, or railroad; 
or shall enter any military or naval or paid first 
department service whatsoever (the militia, when 
not in actual service, excepted), without the consent 
of this Company in each or either of the foregoing 
cases previously given in writing; or if he shall die 
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in, or in consequence of a duel, or the violation of 
the laws of any nation, state, or province; or if death 
shall be caused by or in consequence of the use of 
intoxicating drink, opium, or other narcotics; or if 
the first premium herein shall not have been actually 
paid during the continuance of the life in the same 
condition of health as described in the application; 
or if any of the statements or representations made 
in the application for this Policy shall be found in 
any respect untrue; then, and in every such case, this 
Policy shall be null and void, and all payments pre- 
viously made shall be forfeited to the Company, and 
no action or right of action shall remain to, or be 
maintained against this Company by, the assured or 
any other person, by virtue of this Policy. 

The insured has permission to pass as passenger, 
by direct route, in first-class vessels, as follows: Ist— 
to and from Europe (travel and residence wherein is 
hereby permitted); 2d—to and from California, and 
along the coasts of Nova Scotia, New Brunswick, 
and the United States, between Cape Canso and the 
Rio Grande (provided no part is entered in which 
residence, at the time of such entrance, is prohib- 
ited); 3d—between ports on the East Pacific Coast, 
north of 32° of north latitude; 4th—between ports 
on the East Pacific Coast, north of 32° of north lat- 
itude, and ports in the Sandwich Islands, China, and 
Japan. [88] 

No agent has power in behalf of the Company to 
make or modify this or any contract of insurance, 
to extend the time for paying a premium, to waive 
any forfeiture, to issue a permit for residence, travel, 
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or occupation, or to bind the Company by making 
any promise or receiving any representation or in- 
formation. This power can be exercised only by the 
President, Vice-president, or Actuary of the Com- 
pany, and will not be delegated. 

All premiums are due and payable at the Home 
Office of the Company unless otherwise agreed in 
writing, but may be paid to agents producing receipts 
signed by the President, Vice-president, or Actuary, 
and countersigned by such agents. Notice that each 
and every payment of premium is due at the date 
named in the Policy is given and accepted by the 
delivery and acceptance of this Policy, and any 
further notice required by any statute is hereby 
expressly waived. The giving of any other notice, 
or the acceptance of any premium after it is due, 
is to be considered as an act of courtesy only and 
shall not be deemed as establishing a custom or as 
waiving or disturbing any of the conditions as to 
payment of premiums thereafter due. 

Proofs of death under this Policy shall be fur- 
nished to the Company at its office in the City of 
New York within one year after death, and shall 
include sworn statements on the Company’s forms, 
as follows: (1) a statement from each claimant; (2) 
a statement from each physician who attended the 
deceased within a year before death; (3) a statement 
from a responsible householder who knew the de- 
ceased; (4) a statement from the undertaker; (5) 
a statement from the clergyman, whenever one offi- 
ciates; (6) a copy of the verdict and of the evidence 
on which it was based, duly certified, whenever an 
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inquest has been held. All questions must be fully 
answered, and the omission of any of the answers 
or statements required must be [89]  satisfac- 
torily explained or supplied by other proofs. 

Any assignment of this Policy must be made in 
duplicate, and both copies must be sent to the Home 
Office for acknowledgment, one of them to be re- 
tained by the Company. Under no circumstances 
will the Company assume any responsibility for the 
validity of any assignment. [90] 


ABSTRACT (EK. & O. E.) OF THE APPLICATION 
FOR INSURANCE IN THE NEW YORK 
LIFE INSURANCE COMPANY. 

Policy Noreen 

1. Name (in full) of the person applying for 

insurance on his life: Joseph W. Gould. 

2. A. Present residence: Pittsburgh, County of 

Allegheny, State of Pa. 
B. Post-office Address: 17412 38d Avenue, Pitts- 
burgh, Pa. 


De Occupation or Employment; if more than 
one, state all: Coal Business and River 
Captain. 


Note—It is not a sufficient answer to 
state (for example) ‘‘Merchant,’”’ ‘*Me- 
chanic,’’ ‘‘Salesman,’’? or ‘‘Clerk.’’ The 
particular branch of business or trade is to 
be specified, and full particulars given, es- 
pecially where the occupation is in any way 
hazardous. 


p> 


PUQnP Ee 


w 


C. 


D 


91] 


7. A. Are you now insured in this Company, or 


3: 


B. 


A. 


B. 
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How long have you been engaged in pres- 
ent occupation? A. 4 years. 

Are you married? B. Yes. 

Place of Birth? McKeesport, Pa. 

Race or Nationality? White. 

Born on 7th day of Febry., 1852. 

Age nearest Birthday: 37. 

Are your habits at the present time, and 
have they always been, sober and temper- 
ate? Yes. 

To what extent do you use intoxicating 
drinks as a beverage? B. Very rarely 
drink anything. 

Are you now engaged in any way in the 
retailing of alcoholic liquors? C. No. 

Have you ever been so engaged? D. No. 


have you ever been? A. No. 
If so, state Numbers of Policies and 
amounts. B. 


Have you any other insurance on your life? 
He Ibs 

If so, state in what companies, when taken, 
the kinds of policies, and their respective 
amounts. B. 

Has any proposal or application to insure 
your life ever been made to any com- 
pany or agent, upon which a policy has 
not been issued, or upon which a policy 
has been issued at a higher rate than 
that applied for? A. No. 


$4 


10. 


LT. 


12: 


14. 


15. 
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B. If so, state full particulars, to what com- 
pany, when, &. B. 
Where have you resided (during summer 


and winter) during each of the last ten 
years? In Pennsylvania. 
A. Name of an intimate friend: T. J. Wood. 
B. His P.O. Address: Pittsburgh. 
Sum to be insured: $5000. 
(Annually, 
PREMIUM— _  (Semtannealh= 
How payable (er-Quazterk+ 
On what table? 
Ordinary Life. 


— ee 
NOTE.—Strike out the rates not de- 
sired. 


A. Do you desire a policy on the ‘‘ Nonforfeit- 
ing Limited-Tontine Policy”’ plan, as set 
forth in that policy form? (Yes or 
No.) ARES, 

B. If so, which Tontine Period do you select? 
B. I select the 20 year Tontine Period. 

A. To whom is the insurance applied for to be 
payable in event of death? (GIVE 
Neve: IN WUE) A. 

B. Present residence? B. My estate. 

C. What relation to you? C. [92] 

If the application is for an Endowment 
Policy, to whom is the Endowment to be 
payable at its maturity? 
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Note.—This question refers only to 
policies issued on the Endowment prem- 
lum-tables, not to policies issued on any 
Life table (even if Tontine). 

16. Any policy issued under this application 
will contain an agreement that: 

If it shall lapse or become forfeited for 
the nonpayment of any premium after 
being in force three full years, a paid- 
up policy will be issued on demand, 
made within six months after such 
lapse with surrender of the policy, un- 
der the same conditions as this policy, 
except as to the payment of premiums, 
but without participation in profits for 
such an amount as the net reserve on 
the policy at the time of lapse, com- 
puted by American Table of Mortality 
and interest at four and one-half per 
cent, after deducting all indebtedness 
to the Company, will purchase as a 
single premium at the present pub- 
lished rates of the Company, at the 
age of the insured at the time of lapse, 
if an Ordinary Life Policy, or for 
such an amount as shall be represented 
by as many proportional parts of the 
sum insured as there shall have been 
complete annual premiums paid 
thereon when the lapse or default 
above referred to shall first be made, 
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if a Limited Payment Life Policy or 
an Endowment Policy. 

In consideration of this agreement, do 
you specifically waive and relinquish 
all right, claim or interest to or in any 
temporary insurance, surrender-value, 
or other paid-up policy, whether or not 
required or provided for by any stat- 
ute? Yes. [93] 

Note.—An affirmative answer to this question is 
a necessary condition to the issue of the Policy. 

I DO HEREBY AGREE as follows: 1. That the 
statements and representations contained in the fore- 
going application, together with those made to the 
Medical Examiner by me, shall be the basis of the 
contract between me and The New York Life Insur- 
ance Company; that I hereby warrant the same to 
be full, complete and true, whether written by my 
own hand or not, and that if the same or any of them 
are in any respect untrue, the policy which may be 
issued hereon shall be void, and all moneys which 
may have been paid on account of such insurance 
shall belong to said Company. 2. That, inasmuch 
as only the officers at the Home Office of said Com- 
pany, in the City of New York, have authority to 
determine whether or not a policy shall issue on any 
application, and as they act on the written state- 
ments and representations referred to, no statements, 
representations, or information made or given by or 
to the person soliciting or taking this application for 
a policy or by or to any other person, shall be bind- 
ing on said Company, or in any manner affect its 
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rights, unless such statements, representations, or 
information be reduced to writing, and presented to 
the officers of said Company, at the Home Office, in 
this application. 3. That in any distribution or sur- 
plus or profits, the principles and methods which 
may be adopted by said Company for such distribu- 
tion, and its determination of the amount equitably 
belonging to any policy which may be issued under 
this application, shall be and are hereby ratified and 
accepted by and for every person who shall have or 
claim any interest under such [94] policy. 4. 
That any policy which may be issued under this ap- 
plication shall not be in force until the actual pay- 
ment to, and acceptance of the premium by said Com- 
pany, or its authorized agent, during my life-time 
and good health. 5. That the contract, contained 
in such policy and in this application, shall be con- 
strued according to the law of the State of New York, 
the place of said contract being agreed to be the 
Home Office of said Company in the City of New 
York. 6. That no suit shall be brought against said 
Company: under said contract after the lapse of one 
year from the time when the cause of action accrues. 

Dated at Pittsburgh this 8th day of Oct., 1888. 

Signature of the person applying for insurance on 
his hfe. (Write the name in full.) 

JOSEPH W. GOULD. 
Witness, —, 
Agent, —_—_——_._ [95] 
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88-58 

DECLARATIONS MADE TO THE MEDICAL 
EXAMINER OF THE NEW YORK LIFE 
INSURANCE COMPANY. 

The Applicant for Insurance must answer the fol- 
lowing Questions, which will be asked him by the 
Medical Examiner; the Answers form an essential 
part of the Contract. 

1. Have you had, since childhood, any of the fol- 
lowing complaints? Answer (Yes or No) opposite 
each. 


Apoplexy, No 
Asthma, No 
Bilious Colic, No 
Bronchitis, No 
Cancer, No 
Dropsy, No 
Disease of Brain, No 
Disease of Heart, No 
Disease of Kidneys, No 
Disease of Liver, No 
Disease of Lungs, No 
Disease of Urinary Organs, No 
Fistula, No 
Fits or Convulsions, No 
General Debility, No 
Gout, No 
Insanity, No 
Jaundice, No 
Palpitation, No 
Paralysis, No 


Piles, No 
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Pleurisy, No 
Pneumonia No [96] 
Rheumatism No 
Rupture, No 
Serofula, No 
Smallpox, No 
Skin Disease, No 
Spinal Disease, No 
Spitting or Raising Blood, No 
Syphilis, No 
Yellow Fever, No 


Give full particulars of any illness you may have 
had since childhood. 

Typhoid fever when 19 years old—2 months sick 
Good recovery. 

When were you last confined to the house by ill- 
ness? As stated above. 

2. Have you ever had severe headaches, vertigo, 
fits or any nervous or muscular trouble? 

3. A. Are you subject to cough, expectoration, 
palpitation, or difficulty of breathing? A. No. 

B. Have you ever been? If so, to which, when, 
and full details. B. No. 

4, Are you subject or predisposed to Dyspepsia, 
Dysentery, or Diarrhoea? 

5. Have you ever met with any accidental or seri- 
ous personal injury ? No. 

6. Have you ever been seriously ill? If so, when, 
with what, and who was the medical attendant? 

(State his name and residence.) No. Except 
with the typhoid fever. Dr. M. Knox, McKeesport, 
Pennsylvania. 
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7. A. Name and address of your usual medical 
attendant. 

A. Dr. J. R. McCord, Pittsburgh, Pa. 

B. When and for what have his services been re- 
quired? B. [97] 

8. Have you consulted any other medical man? 
If so, when, and for what? No. 

9. Has any proposal or application to insure your 
life ever been made to any company or agent upon 
which a policy has not been issued? If so, state full 
particulars: No. 

10. Has any physician given an unfavorable opin- 
ion upon your life with reference to Life Insurance ? 
Tf so, state particulars: No. 

11. The Medical Examiner will please obtain 
from the party answers in full detail to the following 
queries. (In giving cause of death avoid all indefi- 
nite terms, as ‘‘General Debility,’”’ ‘Change of Life,”’ 
‘*Fever,’’ ‘‘Dropsy,’’ ‘‘Exposure,’’ or ‘‘ Accident.” 
If the word ‘‘Childbirth”’ is used, state how long af- 
ter the delivery death occurred, and whether there 
were any symptoms of disease of the lungs.) 


Age (If Condition Age at Causeof Howlon i 
Living). of Health. Death. Death. Ti. : Hest 

Father 67 Good Consump- 2or3 Good 
Mother 40 tion years 

} 38 Good 
2 Brothers 23 i. 
2% { 18, 20 wy 

42 ‘ 30 Don’t One Year — 
3 Sisters 25 iM know Bs pic 
1% 19 s cause 
Dropsy 
Father’s Father, Abt.70 Don’t Don’t 
know know 

Father’s Mother, Don’t Gee 


know 
Mother’s Father, a 


Mother’s Mother, “ 


[98 ] 


Don’t know 
iti ee 


ii 3 ce 
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12. A. Has either of your parents, brothers, sis- 
ters, grandparents, uncles or aunts now, or ever had 
consumption, cancer, gout, scrofula, diabetes, rheu- 
matism, epilepsy, insanity, or other hereditary dis- 
ease ? 

A. Mother died of consumption. 

B. If so, give full particulars of each case. 

B. 

I HEREBY DECLARE that I am the person who 
has made and signed the accompanying application 
for insurance in the New York Life Insurance Com- 
pany, dated Oct. 8, 1888; that I am temperate in my 
habits and am, to the best of my knowledge and be- 
lief, in sound physical condition and a proper subject 
for life insurance. 

JOSEPH W. GOULD. 
88-42 G. HE. [99] 


[Exhibit ‘‘B’’ to Answer to Interrogatories in 
Boggs & Buhl vs. Dunlevy—Assignment and 
Transfer. | 

For Value Received I hereby assign and transfer 
unto Effie J. Gould of Pittsburgh, Pa., the Policy of 

Insurance known as No. 305011, issued by the 

NEW YORK LIFE INSURANCE COMPANY, 
upon the life of Joseph W. Gould, of Pittsburg Pa 
and all dividend, benefit, and advantage to be had or 
derived therefrom, subject to, the conditions of said 

Policy, and to the Rules and Regulations of the Com- 

pany. 

Witness my hand and seal, this 27th day of June 
one thousand eight hundred and nine-three. 
Se JOSEPH W. GOULD. 


102 New York Life Insurance Company et al. 


State of Pennsylvania 
County of Allegheny,—ss. 

On this 27th day of June, 1893, before me person- 
ally came Joseph W. Gould, to me known to be the 
individual described in and who executed the forego- 
ing assignment, and acknowledged that he executed 
the same. 

HENRY C. LYON, 
Notary Public. 

The NEW YORK LIFE INSURANCE COM- 
PANY, in accordance with its rules, as stated below, 
has retained the duplicate of this assignment. 

JOHN A. McCALL, Pres., 
per LAWES. 

New York, June 30th, 1893. 

NOTICE.—The rules of the Company require that 
Assignments of Policies issued by it shall be made in 
duplicate; that both copies shall be sent to the Home 
Office; and that one copy shall be retained by the 
Company and the other returned; [100] 

The Company has no responsibility for the valid- 
ity of any assignment. 

The acknowledgment must be made before an offi- 
cer duly authorized to administer oaths, and his 
authority and the genuineness of his signature must 
be attested by the Clerk of a Court of Record, under 
his official seal. ‘ 

Exhibit B. [101] 
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[Exhibit ‘‘C’’ to Answer to Interrogatories in 
Boggs & Buhl vs. Dunlevy—Letter, December 
10, 1908, Weeks to Gould. ] 
NEW YORK LIFE INSURANCE COMPANY, 
346 & 348 Broadway, New York. 
DARWIN P. KINGSLEY, President. 


Me 
Actuary’s Department Arthur R. Grow, 
—_ > Arthur Hunter, Actuaries. 
Rufus W. Weeks, Adolph Davidson, 


Vice-President and Chief Actuary 


New York, Dec. 10, 1908. 
Mr. Joseph W. Gould, 
307 Water St., 
Pittsburg, Pa. 
Dear Sir:— 

The 20 Year Tontine Dividend Period of Policy 
No. 305,011 on the life of vourself, will be completed 
Jan. 22,1909. It gives us pleasure to hand you state- 
ment showing the Settlements from which a selection 
is to be made in accordance with the provisions of 
the policy, if it is in force at the end of Period. 

The policy may be CONTINUED for the original 


amount, and— 


(A) The Dividend apportioned by the Company may Cash 
be withdravy eine Cashier cs5:. <2 as eee ves os Dividend 
$871.70 
or (B) The Dividend may be converted (subject to evi- Paid-up 
dence of sound health satisfactory to the Com- Addition 
pany) into a Paid-Up Addition to the policy. $0000.00 
or (C) The Dividend may be converted into an Annuity Annuity, 
on the life of the 
Insured, first payment to be made ——————_ _ $-————- 
and annually thereafter during his life......... 
or The Dividend may be converted into a permanent 
Annual Reduction in subsequent Premiums pay- 
able upon this policy, first payment to be made 
Jan. 22, 1909. $63.70 


11084 the policy may be DISCONTINUED, and— 


ah 
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(M) The Total Value may be withdrawn in Cash..... Total Cash 
Total Value includes Cash Dividend.) $2479.70 
or (N) The Total Value may be converted into Nonpar- Total Paid-up 
ticipating Paid-up Insurance payable at death Insurance, 
only. If the amount of the Paid-up policy ex- 
ceeds the amount of the original policy, evi- 
dence of sound health satisfactory to the Com- 
[OVO TAUNETE lee) SHOEI. GS 64000cdnanccouso0ds $4200.00 
or (O) The Total Value may be converted into an An- Total Annuity 
nuity on the life of the 
Insured, first payment to be made Jan. 22, 
and annually thereafter during the life...... $195.40 


Notification of choice of settlement is to be signed 
by Effie J. Gould, assignee. 
Yours very truly, 
RUFUS W. WEEKS, 
Vice-President and Chief Actuary. 
EH. & O. E. 
Exhibit C. [103] 


[Exhibit ‘‘D’’ to Answer to Interrogatories in 

Boggs & Buhl vs. Dunlevy—Letter, February 

12, 1909, Gould to N. Y. Life Ins. Co. ] 

(COPY) 
Orlando, Fla., Feb. 12th, 1909. 

New York Life Ins. Co., 

Pittsburg, Pa. 

Re My Policy 305,011. 

Gentlemen: 

In regard to the maturing of the above policy, I 
elect Option 'M., and desire that you draw this check, 
$2479.70, payable to my order and hand it to Mr. 
Moreland, c/o River Coal Company, Pittsburgh, Pa., 
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who will deposit same in my bank, and who will also 
hand you the above policy for cancellation. 
Yours truly, 
J. W. GOULD. 
Exhibit D. [104] 


[Exhibit ‘‘E’’ to Answer to Interrogatories in 
Boggs & Buhl vs. Dunlevy—Letter, May 27, 
1909, Dunlevy to N. Y. Life Ins. Co. | 


(COPY) 
Oakland, Cal. 5/27/09. 
The New York Life Ins. Co., 
New York, N. Y. 
Gentlemen: 

Your San Francisco representative advised me to 
write you for copy of Policy 305,011 made out in my 
favor & which matured Jany. 20, 1909. My father 
J. W. Gould who is located in Pgh., Pa has sent me 
two of the enclosed blanks to sign but if it is possible 
that I can collect same IJ do not feel justified in sign- 
ing it even to him as I can prove that he told me on 
different occasions that when it matured I should 
have it. Kindly advise me of what prospects I have 
of collecting same & if any kindly take matter up 
with your representative here in San Francisco & 
when I hear from you will call & see them. If there 
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is no chance of my collecting same kindly keep the 
above confidential. 
Yours respectfully, 
(S.) MRS. EFFIE J. GOULD DUNLEVY. 

9th & Oak, 

Oakland, Cal. 

c/o Madison Park Apartments. 

Exhibit E. [105] 


[Exhibit “‘F’? to Answer tc Interrogatories in 
Boggs & Buhl vs. Dunlevy—Copy of Assign- 
ment. | 

(COPY) 

FOR VALUE RECEIVED I hereby assign and 
transfer unto Joseph W. Gould of 7th Ave. Hotel, 
Liberty Ave., Pittsburg, Pa., the Policy of Insur- 
ance known as No. 305,011, issued by the 
NEW YORK LIFE INSURANCE COMPANY 
upon the life of Joseph W. Gould, of Pittsburg, Pa., 
and all dividend benefit, and advantage to be had or 
derived therefrom, subject to the conditions of the 
said Policy, and to the Rules and Regulations of the 
Company. This assignment is to take effect as of the 
20 January, 1909. 

WITNESS—hand and seal, this —— day of 

, nine hundred —— 


State of ————_, 
County of —————,— ss. 
On this day of —————_, 190, before me 


personally came —————,, to me known to be the 
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individual described in and who executed the fore- 
going assignment, and acknowledged that ——— exe- 
cuted the same. 


? 


The NEW YORK LIFE INSURANCE COM- 
PANY, in accordance with its rules, as stated below, 
has retained the duplicate of this assignment. 

NEW YORK, ————, 190——. 

NOTICE.—The rules of the Company require that 
Assignments of Policies issued by it shall be made 
in duplicate; that both copies shall be sent to the 
Home Office; and that one copy [106] shall be 
retained by the Company and the other returned. 

The Company has no responsibility for the validity 
of any assignment. 

The acknowledgment must be made before an 
Officer duly authorized to administer oaths, and his 
authority and the genuineness of his signature must 
be attested by the Clerk of a Court of Record, under 
his Official seal. 

Branch Office, 
Cashier. 
Forwarded from ————— 190——. 
Exhibit F. [107] 
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[Exhibit ‘‘G’’ to Answer to Interrogatories in 
Boggs & Buhl vs. Dunlevy—Letter, June 10, 
1909, McCall to Dunlevy. | 


(COPY) 
E.V.W.—K. 
NEW YORK, June 10th, 1909. 
Mrs. Effie J. Gould Dunlevy. 
c/o Madison Park Apartments, 
Ninth & Oak, 
Oakland, California. 
Re Policy No. 305,011. 

Dear Madam :— 

We beg to acknowledge receipt of your favor of 
May 27th, with reference to the above policy issued 
on the life of Joseph W. Gould. The Deferred Divi- 
dend Period under this policy expired January 22nd, 
last. Mr. Gould filed with us a selection of the Cash 
Value at that time. This Cash Value amounted to 
$2479.70 and as the policy stood on our records as 
being assigneg to yourself we forwarded our check 
for the above amount to the Pittsburg office to be de- 
livered to you subject to their obtaining from you a 
receipt for this amount, the policy, the original 
assignment in favor of yourself and your signature 
to the selection of option made by the insured. In 
view of your letter of May 27th just received we are 
recalling this check from our Pittsburg Office to be 
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held here until we hear further from you. 


Yours truly, 
JOHN C. McCALL, Secretary. 
Per ——_———_, 
Superintendent. 


Exhibit G. [108] 


[Exhibit ‘‘H’’ to Answer to Interrogatories in 
Boggs & Buhl vs. Dunlevy—Letter, June 23, 
1909, Dunlevy to N. Y. Life Ins. Co. ] 


(CORY) 
Oakland, Cal., June 23, 1909. 
New York Life Ins. Co. 
New York, N. Y. 
Gentlemen :— 

I am in receipt of yours of June 10th referring to 
cash surrender value under policy No. 305011 with 
your company. As yet I have been unable to find the 
policy and as I am away from home am not sure 
where it is. 

In case I cannot locate it kindly advise me what 
affidavits are necessary. Will it be possible for me 
to convert the proceeds of this policy into a paid up 
policy payable to me at the death of the insured? Or 
could I draw the dividend, allowing the original 
policy to stand as at present? ‘Trusting to hear from 
you soon I remain, 

Yours sincerely, 
Cc) Mrs. E. J. GOULD DUNLEVY. 

Exhibit H. [109] 
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[Exhibit ‘I’? to Answer to Interrogatories in 
Boggs & Buhl vs. Dunlevy—Letter, July 22, 
1909, Actuary to Dunlevy. | 


(COPY) 
G-N-M 
New York, July 22, 1909. 
Mrs. E. J. Gould Dunlevy, 
Oakland, Calif. 
405,011 
Re Policy No. 305,0H- 

Dear Madam :— 

We are in receipt of your favor of the 23rd ult., in 
reference to the above numbered policy, that 

In reply we would call attention to the fact that the 
20-Year Tontine Period of this policy expired Jan. 
22nd, 1909, and as no further premiums have been 
paid the policy lapsed as of that date. Selection of 
option shall have been filed with the Company before 
that date, in accordance with the policy’s terms. 

We are willing, however, to allow at the present 
time a selection of option ‘‘A,’’ under which the ac- 
cumulated surplus of $871.70 may be withdrawn, but 
in order to select this option it will be necessary to 
duly reinstate the policy and furnish the Company 
with satisfactory evidence of the insured’s present 
insurability by one of our regular medical examiners, 
without expense to the Company, and pay premiums 
to Jan. 22nd, 1910. 

Or, we will allow selection of option ‘‘N,’’ that is, 
non-participating paid-up insurance of $4200. but in 
order to select this option it will also be necessary 
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that we be furnished with the evidence of insurability 
referred to above. 

Both of these offers will hold good for thirty days 
from the present date and if the Insured at present 
lives in Pittsburg or the vicinity and will communi- 
eate with our Branch Office at the Diamong Bldg., 
Liberty & 5th Aves., Pittsburg, Pa., the Cashier 
[110] at that Branch Office will give him the neces- 
sary information relative to the name and address of 
our medical examiner by whom the examination may 
be made. 

Very truly yours, 


Actuary. 
Exhibit I. [111] 


[Exhibit ‘‘J’’ to Answer to Interrogatories in Boggs 
& Buhl vs. Dunlevy—Letter, August 20, 1909, 
Reese to McCall. | 

(CORY ) 
Pittsburgh, Pa., Aug. 20th, 1909. 

Mr. John C. McCall, 

Secretary of the New York Life Insurance Co., 
346 and 348 Broadway, 
New York, N. Y. 

Dear Sir :— 

On January 24, 1889, your company issued to Jos- 
eph W. Gould of this City, your policy No. 305011, 
on his life in the sum of ($5000). The policy is now 
paid out, all premiums having been fully paid 
thereon. 

On June 27th, 1898, Capt. Gould assigned the above 
policy to his daughter, Effie J. Gould then of this 
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City; the daughter subsequently married and is now 
residing somewhere in the State of California, her 
Post Office address not being known to her father. 

At the time the policy was assigned, Capt. Gould 
informs me, that it was not his intention to pass any 
title thereto to his daughter, except in the event of 
his death before maturity thereof. The policy never 
was delivered to the daughter to whom it was as- 
signed, but has always been and now is in the posses- 
sion of Capt. Gould the insured and he has paid all 
premiums maturing thereon since said assignment. 

By authority of Joseph W. Gould the insured, 
under the above mentioned policy and at his request 
I write to notify your Company that no money is to 
be paid the said Effie J. Gould or her assigns on said 
policy by virtue of the assignment thereof to her, and 
he now requests and demands that the surrender 
value of said policy be paid to him notwithstanding 
said assignment. 

I would thank you for an acknowledgment of this 
notice. 

Very truly, 
L. B. D. REESE, 
Atty. for Joseph W. Gould. 
Mailed Aug. 20, 1909. 
Exhibit J. [112] 
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[Exhibit ‘‘K’’ to Answer to Interrogatories in 
Boggs & Buhl vs. Dunlevy—Letter, August 30, 
1909, Actuary to Reese. ] 


(COPY ) 
G-G-H. 
New York, August 30th, 1909. 
Mai. 5. Dr iveese, 
#1016 Frick Building, 
Pittsburg, Pa. 
Re Policy 305,011 GOULD. 

Dear Sir :— 

I have your letter of August 20th, in regard to the 
assignment of this policy. 

You state in your letter that Mr. Gould has no 
knowledge of the whereabouts of his daughter, and 
for your information we would say that we have 
received a number of letters from her dated at 9th 
and Oak Streets, Oakland, Cal. Our replies have 
been sent to the same address, and have evidently 
reached her. The assignment which we have on rec- 
ord appears to be a genuine and absolute assignment 
to Effie J. Gould, and is dated June 30th, 1893. In 
view of this assignment, we cannot, of course, pay the 
money to Mr. Gould until the matter is cleared up. 
As you state that Mr. Gould is now inclined to dis- 
pute the validity of the assignment, we would sug- 
gest that claimants take the matter into Court in 
order to have the question of ownership cleared up. 

As we have no legal evidence of your power of at- 
torney for Mr. Gould, the Company will require a 
copy of the power of attorney, or if you prefer, we 
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will file any letter that Mr. Gould may write us re- 
garding the policy. I would suggest that you either 
have your letter of August 20th, 1909, re-written and 
signed by Mr. Gould before a Notary, duly acknowl- 
edged in accordance with the laws of Pennsylvania, 
or else that you file a duly acknowledged power of 
attorney for Mr. Gould. In the meantime, we will 
pay no money to anyone on account of this policy, 
and the equities of the [113] policy will be those 
stated in the policy itself. 

I enclose herewith copy of a letter I have to-day 
written to Mrs. Dunlevy. 
Yours very truly, 

Actuary. 

(Encl.) — 

Exhibit K. [114] 


[Exhibit ‘‘L’’ to Answer to Interrogatories in 
Boggs & Buhl vs. Dunlevy—Letter, August 25, 
1909, Dunlevy to Haskell. ] 


(COPY.) 
Oakland, Cal., 8/25/09. 
Norman R. Haskell, Supt. 
New York Life Ins. Co. 
New York City. 
Dear Sir: 

IT am in receipt of letter from your Actuary 
Department under date of Aug 18 & enclosing copy 
of their letter to me as of July 22nd. 

As it appears that there is considerable red tape 
necessary to reinstate this policy, as it has apparently 
lapsed, I think I will take the cash surrender value 


“4 
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as outlined in your letter to me of June 10th. 

T have been unable to locate the policy and would 
like to know what papers will have to be executed 
in order to close the matter. 

Respt. yours, 


(S) MRS. E. J. G. DUNLEVY. 
Exhibit L. [115] 


[Exhibit ‘‘M’’ to Answer to Interrogatories in 
Boggs & Buhl vs. Dunlevy—Letter, August 30, 
1909, Actuary to Dunlevy. | 

(COPY) 
G-G-H 
New York, August 30th, 1909. 

Mrs. E. J. G. Dunlevy, 

9th & Oak Streets, 
Oakland, Cal. 
Re Policy 305,011—Gould. 

Dear Madam :— 

I have your letter of August 23rd, in regard to the 
above policy. I also have a letter under date of Au- 
gust 30th, from Mr. L. B. D. Reese, who acting as 
Attorney for your father, states that your father dis- 
putes the validity of the assignment made to you in 
1893. 

For your information, I am enclosing herewith 
copy of a letter written to-day in answer to Mr. 
Reese’s letter, which also fully covers the points 
raised in your letter of the 23rd instant. 

The offers communicated to you in our letter of 
July 23rd were limited to 30 days from that date. 
The time having expired, the Company hereby noti- 
fied you that all offers made to you for settlement of 


116 New York Life Insurance Company et al. 


the policy are withdrawn and the policy will be set- 
tled in accordance with its terms. 
Very truly yours, 


Actuary. 
( Encl.) 
Exhibit M. [116] 
[Exhibit ‘‘N’’ to Answer to Interrogatories in 
Boggs & Buhl vs. Dunlevy—Letter, September 
3, 1909, Reese to Grow. ] 
(Gorey) 
Pittsbuteh, Pa, Sept. 3rd, woe 
In re Policy No. 305,011—Gould. 
Mr. A. R. Grow, 
New York Life Insurance Co., 
346-348 Broadway, 
New York City. 
Dear Sir :— 

I beg to acknowledge receipt of your favor of the 
30th ult. in relation to the above policy issued on the 
life of Joseph W. Gould, and I thank you for the 
address of Mrs. Dunlevy, daughter of Mr. Gould. I 
have this day written her and there is a bare possi- 
bility that we may get the matter adjusted so as to 
give you no further trouble. 

In the meantime, I telephoned Capt. Gould’s hotel 
yesterday and learned that he is out of the city with- 
out leaving any address, but will no doubt return in 
a few days, and I shall be glad to comply with your 
suggestion in having him sign and acknowledge the 
letter I wrote you on the 20th ult. 
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T am glad to know that you will not pay any money 
on this policy until the controversy of ownership is 
cleared up. 

Voure truly, 
(S) L. B. D. REESE, 
Atty. for Joseph W. Gould. 
Exhibit N. [117] 


[Exhibit ‘‘O’’ to Answer to Interrogatories in 

Boges & Buhl vs. Dunlevy—Letter, September 

8, 1909, Gould to McCall. | 

(CORY ) 
Pittsburgh, Pa., Sept. 8th, 1909. 

Mr. John C. McCall, 

Sec’y of New York Life Insurance Co. 

346-348 Broadway, 
New York City. 

Dear Sir :— 

On January 24th, 1889, your company issued to me 
your policy No. 305,011 on my life in the sum of Five 
Thousand Dollars ($5,000). The policy is now paid 
out, all premiums having been fully paid thereon. 

On June 27th, 1893, I assigned the above policy to 
my daughter, Effie J. Gould, then of this city, since 
married to one Dunlevy, who now resides, as I am 
informed by copy of a letter sent to my attorney, L. 
B. D. Reese, in Oakland, California. Prior to the 
information contained in your letter to Mr. Reese 
under date of August 30th, I was not aware of her 
postoffice address. 

At the time the policy was assigned, it was not my 
intention to pass any title thereto to my daughter, 
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except in the event of my death before maturity. My 
reason for assigning it was that I contemplated 
marrying again and I wished to make this provision 
for my daughter in case of my death. The policy 
was never delivered to my daughter to whom it was 
assigned, but has always been, and now is, in my pos- 
session and JI have paid all premiums maturing 
thereon since the above mentioned assignment. 

I therefore write to notify your company that no 
money is to be paid to the said Effie J. Gould, now 
Effie J. Dunlevy, or her assigns, on said policy by 
virtue of the assignment thereof to her, and I now 
request and demand that the surrender value of said 
policy be paid to me notwithstanding said assign- 
ment. 


I would thank you for an acknowledgment of this 

notice. 
Very truly yours, 
(Signed) JOSEPH W. GOULD. [118] 
Attest: L. B. D. REESE. 
State of Pennsylvania, 
County of Allegheny,—ss. 

Personally appeared before me, the undersigned, 
a Notary Public in and for the County of Allegheny 
and State of Pennsylvania the above-named Joseph 
W. Gould, who, in due form of law, acknowledged the 
foregoing letter to be his act and deed. 

Witness my hand and Notarial seal this 8th day 
of September, A. D. 1909. 

ALICE E. DUFF, 


Notary Public. 
My commission expires Jan. 21,1911. [119] 


vs. Effie J. Gould Dunlevy. Ins 


[Exhibit ‘‘P’’ to Answer to Interrogatories in 
Boggs & Buhl vs. Dunlevy—Letter, October 6, 
1909, Windrem to Haskell. ] 

(CORY ) 
Point Richmond, Cal., 10/6/09. 

Norman R. Haskell, Esq., 

New York City. 

Dear Sir:— 

I have been retained by Mrs. R. M. Dunlevy to 
represent her regarding the collection of Policy No. 
305,011, issued on the life of Joseph W. Gould and 
assigned to Effie J. Gould now Mrs. Dunlevy, June 
30th, 1893. 

Will you please send me a copy of the policy and 
also of the assignment at your earliest convenience 
and oblige 

Yours very truly, 
CS) LEE D. WINDREM. 

Exhibit P. [120] 

[Exhibit ‘‘Q’’ to Answer to Interrogatories in 
Boggs & Buhl vs. Dunlevy—Letter, October 25, 
1909, McCall to Windrem. | 

(COPY) 

E.V.W.—MT. 

October 25th, 1909. 

Mr. Lee D. Windrem, 

Point Richmond, Cal. 
Re. Pol. No. 305,011—Gould. 

Dear Sir :— 

Your favor of October 6th regarding this policy 
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has been duly received and as requested we hand you 
herewith a copy of the assignment referred to. We 
are enclosing a copy of the policy itself. This policy 
together with the original assignment are now in the 
insured possession so he advises us, same never hav- 
ing been delivered by him to Mrs. Dunlevy. 

Yours truly, 

JOHN C. McCALL, 

Second Vice-Pres., 
Per 


Superintendent. 
Exhibit Q. [121] 


In the Court of Common Pleas No. 4 of Allegheny 
County, Penna. 


No. 253—First Term, 1910. 


BOGGS & BUHL, Incorporated, 
VS. 


EFFIE J. DUNLEVY. 


Rules for Judgment [in Boggs & Buhl vs. Dunlevy ]. 
To William B. Kirker, Esq., 
Prothonotary: 

Enter rule on Joseph W. Gould and the New York 
Life Insurance Company for judgment on admission 
contained in the respective answers filed separately 
by the garnishees and specify as follows: 

FIRST: The New York Life Insurance Com- 
pany admit having in its possession a check to the 
order and payable to Effie J. Gould, now Dunlevy, 
the defendant, for the sum of about Twenty-four 
Hundred ($2400) Dollars, and prays the direction of 
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the Court in premises. 

SECOND: The conclusion, as stated in the an- 
swer of the New York Life Insurance Company, 
respectively shows that it holds the amount as herein- 
before stated, subject to the only order and release of 
this defendant and surrender of the policy. 

THIRD: The answer of Joseph W. Gould is in- 
sufficient to prevent judgment against his co-gar- 
nishee, in that the allegations of any interest he may 
have in the fund is based solely on his supposed right 
to revoke a former deed of conveyance and surrender. 

FOURTH: The acknowledged assignment, dated 
June 30th, 1893, relieves the New York Life Insur- 
ance Company from every liability, under the terms 
of the written contract attached, to Joseph W. Gould, 
and makes this defendant the bona fide holder and 
the owner of the securities. [122] 

FIFTH: The answer of Joseph W. Gould is in- 
consistent with the answer of his co-garnishee, the 
New York Life Insurance Company, as it only con- 
tains specifications of the right of redemption or the 
revocation of his own act after a lapse of seventeen 
years. 

WHEREFORE, upon the admissions of the New 
York Life Insurance Company, the inconsistent an- 
swer of Joseph W. Gould is sufficient to warrant 
judgment to be entered for the plaintiff. 

S. H. HUSELTON, 
Attorney for Plaintiff. 
Filed January 17th, 1910. [123] 
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[Petition for Rule in Gould vs. Dunlevy et al. to 
Show Cause Why They should not Proceed to 
Interplead Together, and Order Thereon in 
Boggs & Buhl vs. Dunlevy. | 


In the Court of Common Pleas No. Four of Alle- 
gheny County, Penna. 


No. 253—First Term, 1910. 
BOGGS & BUHL, Incorporated, 


VS. 
HFFIE J. DUNLEVY. 


To the Honorable the Judges of said Court: 

The petition of the New York Life Insurance Com- 
pany, a corporation duly organized and existing 
under and by virtue of the laws of the State of New 
York and one of the Garnishees in the above-entitled 
execution attachment proceedings, respectfully 
represents: 

(1) In the year 1889, to wit, on January 22nd, 
your petitioner duly entered into a contract with 
Joseph W. Gould, the father of Effie J. Dunlevy, the 
defendant above named, and one of the garnishees in 
the above-entitled proceeding, by the terms of which 
contract your petitioner undertook to and did insure 
the life of the said Joseph W. Gould, as evidenced by 
its policy, No. 305,011. Said policy provided, inter 
alia, for the distribution of certain benefits to the 
insured at the termination of a Tontine Period named 
therein, which benefits were in the form of a cash sur- 
render value and amount to the sum of Two Thousand 
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Four Hundred Seventy-nine and 70/100 ($2479.70) 
Dollars. 

(2) In the year 18938, to wit, on June 27th, the 
said Joseph W. Gould made and executed a certain 
written instrument purporting to be an assignment 
of said policy to his daughter, Effie J. Gould, the de- 
fendant above named, who was at that time thirteen 
years of age. The following is a true copy of said 
instrument, the original of which was filed with your 
petitioner, the New York Life Insurance Company. 
[124] 

FOR VALUE RECEIVED, I hereby assign and 
transfer unto Effie J. Gould, of Pittsburgh, Pa., the 
policy of insurance known as No. 305,011, issued by 
the New York Life Insurance Company upon the life 
of Joseph W. Gould, of Pittsburgh, Pa., and all divi- 
dend, benefit and advantage to be had or derived 
therefrom, subject to the conditions of the said policy, 
and to the rules and regulations of the Company. 

WITNESS my hand and seal, this 27th day of 
June, one thousand eight hundred and ninety-three. 

JOSHPH W. GOULD. 


State of Pennsylvania, 
County of Allegheny, SS. 

On this 27th day of June, 1893, before me, per- 
sonally came Joseph W. Gould, to me known to be the 
individual described in and who executed the fore- 
going assignment, and acknowledged that he executed 
the same. 


HENRY C. RYAN, 
Notary Public. 
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The New York Life Insurance Company, in ac- 
cordance with its rules, as stated below, has retained 
the duplicate of this assignment. 

JOHN A. McCALL, 
per HAWES. 

New York, June 30, 1893. 

NOTICE: The rules of the Company require 
that assignments of policies issued by it shall be made 
in duplicate; that both copies shall be sent to the 
home office; and that one copy shall be retained by 
the Company and the other returned. 

The Company has no responsibility for the validity 
of any assignment. 

The acknowledgment must be made before an 
officer duly authorized to administer oaths, and his 
authority and the genuineness [125] of his signa- 
ture must be attested by the clerk of a court of record, 
under his official seal. 

Forwarded from ————— Branch Office. 
———, 19 


2 
? 
Cashier. 

(3) The said Effie J. Gould named in the fore- 
going instrument has since intermarried with R. M. 
Dunlevy and is the same person as Effie J. Dunlevy, 
the defendant above named. 

(4) The Tontine Period provided for in said 
policy expired on January 22nd, 1909, subsequent to 
which time your petitioner issued its check to the 
order of Effie J. Gould, Assignee for the sum of Two 
Thousand Four Hundred Seventy-nine and 70/100 
($2479.70) Dollars, to be delivered to her in exchange 
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for certain papers including the original policy of 
insurance and the necessary receipts. 

(5) Before said check had been delivered, how- 
ever, your petitioner received a comunication from 
Joseph W. Gould, claiming for himself the fund in 
your petitioner’s hands, a copy of which communica- 
tion is as follows: 


COPY. 
L. B. D. REESE, 
Attorney at Law, 
1016 Frick Building, 
Tel. 2292. 
Pittsburgh, Pa., September 8th, 1909. 
Mr. John C. McCall, 
‘Sec’y of New York Life Insurance Company, 
346-348 Broadway, New York City. 
Dear Sir :— 

On January 24th, 1889, your company issues to me 
your policy No. 305,011 on my life in the sum of Five 
Thousand Dollars ($5000.00). The policy is now 
paid, all premiums having been fully paid thereon. 
[126] 

On June 27th, 1893, I assigned the above policy to 
my daughter Effie J. Gould, then of this City, since 
married to one Dunlevy, who now resides, as I am in- 
formed by a copy of a letter sent to my attorney, L. 
B. D. Reese, in Oakland, California. Prior to the 
information contained in your letter to Mr. Reese 
under date of August 30th, I was not aware of her 
postoffice address. 

At the time the policy was assigned, it was not my 
intention to pass any title thereto to my daughter, 
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except in the event of my death before maturity. 
My reason for assigning it was that I contemplated 
marrying again and I wished to make this provision 
for my daughter in case of my death. The policy 
was never delivered to my daughter, to whom it 
was assigned, but has always been, and now is, in my 
possession and I have paid all premiums maturing 
thereon since the above-mentioned assignment. 

I therefore write to notify your company that no 
money is to be paid to the said Effie J. Gould, now 
Effie J. Dunlevy, or her assigns, on said policy by 
virtue of the assignment thereof to her, and I now 
request and demand that the surrender value of said 
policy be paid to me notwithstanding said assign- 
ment. 

I would thank you for an acknowledgment of this 
notice. 

Very truly yours, 
(S) JOSEPH W. GOULD. 
Attest: L. B. D. REESE. 


State of Pennsylvania, 
County of Allegheny,—ss. 

Personally appeared before me, the undersigned, 
a Notary Public in and for the County of Allegheny 
and State of Pennsylvania, the above named Joseph 
W. Gould, who in due form of law, acknowledged the 
foregoing letter to be his act and deed. [127] 

WITNESS my hand and Notarial Seal this 8th 
day of September, A. D. 1909. 

[Seal] 

(6) Your petitioner is informed that Effie J. 
Dunlevy the defendant above named, is a resident of 
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the City of Oakland in the State of California, and 
that in the year 1910, to wit, on January 14th, she in- 
stituted a suit in the Superior Court of the State of 
California in and for the County of Marin, against 
your petitioner, the New York Life Insurance Com- 
pany, in which suit she seeks to recover the sum of 
Two Thousand Four Hundred Seventy-nine and 
70/100 ($2479.70) Dollars on account of policy No. 
305,011, issued by your petitioner upon the life of 
Joseph W. Gould. 

(7) Your petitioner is informed that both the 
original policy No. 305,011, issued by your petitioner, 
and the duplicate of the assignment above referred 
to are at the present time in the custody and posses- 
sion of the said Joseph W. Gould. 

(8) Your petitioner is ready and desirous of 
making immediate payment of the fund of Two 
Thousand Four Hundred Seventy-nine and 70/100 
($2,479.70) Dollars to the party or parties lawfully 
entitled thereto and has no interest therein or claim 
thereto. 

WHEREFORE, your petitioner prays your Hon- 
orable Court for a rule on said Effie J. Dunlevy, 
Joseph W. Gould and Boggs & Buhl, Incorporated, 
to show cause why they should not interplead to- 
gether for the purpose of ascertaining to which of 
said parties the money in the hands of petitioner be- 
longs, and why your petitioner should not be per- 
mitted, when it is determined to whom the money 
ought to be paid, to pay the said sum of Two Thou- 
sand Four Hundred Seventy-nine and 70/100 
($2,479.70) Dollars into court for the benefit of such 
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person as shall appear to be entitled thereto, and for 
such further orders in the premises as to your Hon- 
ors may seem necessary. [128] 

NEW YORK LIFE INSURANCE COM- 

PANY. 
By GORDON & SMITH, 
Its Attorneys. 

State of New York, 
City and County of New York,—-ss. 

On this 2nd day of February, 1910, before me per- 
sonally appeared Seymour M. Ballard, Secretary of 
the New York Life Insurance Company, the peti- 
tioner within named, who being by me duly sworn 
according to law deposes and says that he is the Sec- 
retary of the New York Life Insurance Company 
and familiar with its business, and that the facts 
stated in the foregoing petition are true and correct. 

SEYMOUR M. BALLARD, 

Subscribed and sworn to before me this 2d day of 
February, 1910. 

[Seal] RALPH FREEMAN, 

Notary Public. 


ORDER. 

And now, to wit, Febry. 5th, 1910, the foregoing 
petition of the New York Life Insurance Company, 
Garnishee, being presented in open Court, upon con- 
sideration thereof and on motion of Gordon & Smith, 
attorneys for petitioner, a rule is granted on Effie J. 
Dunlevy, Joseph W. Gould and Boggs & Buhl, Incor- 
porated, to show cause why they should not inter- 
plead together for the purpose of ascertaining to 
which of said parties the money in the hands of the 
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New York Life Insurance Company belongs, and 
why said Company [129] should not be permit- 
ted, when it is determined to whom the money ought 
to be paid, to pay said sum of Two Thousand Four 
Hundred Seventy-nine and 70/100 ($2,479.70) Dol- 
lars into court for the benefit of such person as shall 
appear to be entitled thereto. And it appearing that 
the said Effie J. Dunlevy is a resident of the State of 
California, it is hereby ordered and decreed that ser- 
vice or said rule upon Effie J. Dunlevy be by serving 
her personally with a copy of this petition and order, 
or by sending a copy of the same by mail or regis- 
tered mail, to her to her last know address. 

Rule returnable the 26th day of Feb., 1910. 

By the Court. 
Filed Feb. 5th, 1910. [180] 


[Answer of Joseph W. Gould to Rule to Show Cause 
in Boggs & Buhl vs. Dunlevy. | 


in the Court of Common Pleas No. Four of Alle- 
gheny County. 
No. 2583—First Term, 1910. 
BOGGS & BUHL, INCORPORATED, 
VS. 
EFFIE J. DUNLEVY. 


ANSWER OF JOSEPH W. GOULD TO THE 

RULE GRANTED. 

February 5th, 1910, to Show Cause Why Respondent 

and Others Should not Interplead Together for 

the Purpose of Ascertaining to Whom the 

Money, Now in the Hands of the New York Life 
Insurance Company, Should be Paid. 
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State of California, 
County of Los Angeles,—ss. 

Joseph W. Gould, being duly sworn according to 
law, deposes and says that on the 24th day of Janu- 
ary, 1889, the New York Life Insurance Company 
issued on his life their policy No. 305,011 in the sum 
of Five Thousand Dollars ($5,000), wherein said 
Company agreed to pay to his executors, administra- 
tors or assigns, the sum of Five Thousand Dollars 
($5,000) upon receipt and approval at said office of 
proofs of his death during the continuance of said 
policy, after deducting therefrom all indebtedness to 
said company, together with any balance of premi- 
ums remaining unpaid, and with the surrender of 
said policy. On or about June 27th, 1893, being de- 
sirous of assigning said policy conditionally to his 
daughter, Effie J. Gould, now intermarried with R. 
M. Dunlevy, respondent called at the office of the 
New York Life Insurance Company and requested 
R. H. McCreary, the agent then in charge of said 
office, to have said policy assigned to respondent’s 
daughter, the said Effie J. Gould (now Dunlevy), on 
condition that he should die before said policy was 
paid in full, desiring to reserve to himself the right 
to collect any money to be paid on said policy at the 
maturity thereof [181] if respondent should so 
long live. The agent of said company had said as- 
signment prepared and respondent signed the same 
on his assertions that it was an assignment to re- 
spondent’s said daughter of the said policy only on 
the condition that respondent should die before the 
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maturity of said policy or before all the premiums 
were paid thereon. Respondent did not read the as- 
signment before executing the same, relying on the 
statement of the said McCreary, the agent of said 
company, that he was assigning it conditionally in 
the manner hereinbefore stated. Respondent had no 
intention of making an absolute assignment of said 
policy, such as now appears to have been made, to his 
daughter Effie J. Dunlevy, or to any other person. 

The said policy was never delivered to the said 
Effie J. Gould (now Dunlevy), to whom it was as- 
signed, but has always been and is now in the posses- 
sion of respondent, and respondent has paid all pre- 
miums maturing on said policy since said assign- 
ment, and at maturity he supposed that he would 
have no difficulty in collecting the amount of the sur- 
render value of said policy but was met with said 
assignment. 

On August 20th, 1909, respondent, through his at- 
torney L. B. D. Reese, notified the said New York 
Life Insurance Company not to pay any moneys due 
thereon unto the said Effie J. Dunlevy or to any per- 
son representing her; and soon thereafter respond- 
ent notified said company by letter to pay no moneys 
due or to become due on said policy to the said Effie 
J. Gould (now Dunlevy) or to any person represent- 
ing her. Respondent denies that the said Effie J. 
Gould (now Dunlevy) has any interest in said pol- 
icy, and avers that whatever there is due thereon 
belongs to respondent and not to the said Effie J. 
Gould (now Dunlevy). 

Respondent avers that he would not have executed 


132 New York Life Insurance Company et al. 


said assignment had he not been informed by said 
McCreary, the agent of said company, that he was 
making a conditional assignment of said [132] 
policy, that the same was to be effective in case of 
respondent’s death only before the maturity thereof, 
and to be void in case respondent should be living at 
the time said policy should be paid in full, that is at 
the maturity thereof. 

Respondent further avers that said Mffie J. Gould 
(now Dunlevy) had no knowledge whatever of the 
assignment of said policy to her until so notified by 
the said New York Life Insurance Company after 
the maturity of said policy. 

And respondent further avers that the said com- 
pany knew, or ought to have known through its agent 
at Pittsburgh, the said R. H. McCreary, that said 
policy was assigned to his daughter on condition that 
if respondent should die before the maturity thereof 
that said assignment was to be an absolute one, other- 
wise the surrender value of said policy was to be paid 
respondent, and avers that he was misled by said 
company’s agent in the making of said absolute as- 
signment; and further avers that neither said policy 
nor the assignment thereof was at any time since the 
issuing of said policy or said assignment in the pos- 
session of the said Effie J. Gould (now Duunlevy), 
but that the said policy and the said assignment has 
always remained in the possession of this respond- 
ent, and he denies that the said Effie J. Gould (now 
Dunlevy) ever paid any consideration to respondent 
for the assignment thereof; and that said assign- 
ment was made only for the purpose of protection to 
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the said Effie J. Gould (now Dunlevy) in case of re- 
spondent’s death before the maturity of said policy. 
By reason of the matters hereinbefore set forth, 
respondent avers that he is entitled to have the sur- 
render value of said policy paid to him in full, to wit, 
the sum of $2,479.70, and that said sum, nor any part 
thereof, should be paid to the said Effie J. Gould 
(now Dunlevy). [133] 
JOSEPH W. GOULD. 
Sworn to and subscribed before me this 14th day 
of February, 1910. 
[Seal] MARY EH. NUNEZ, 
Notary Public in and for County of Los Angeles, 
State of California. 
My commission expires Feby. 25th, 1913. 
Filed Feb. 19,1910. [134] 
[Answer of Boggs & Buhl to Petition of N. Y. Life 
Ins. Co. in Boggs & Buhl vs. Dunlevy. | 


In the Court of Common Pleas No. Four of Alle- 
gheny County. 
No. 2538—First Term, 1910. 
BOGGS & BUHL, INCORPORATED, 
VS. 
HFFIE J. DUNLEVY. 
ANSWER OF ATTACHMENT CREDITOR TO 
PETITION. 

Boggs & Buhl, Incorporated, execution attach- 
ment creditor in the above-stated case, by its attor- 
ney, S. H. Huselton, makes answer to the petition of 
the New York Life Insurance Company, Garnishee, 
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and for matters therein respectfully sets forth as 
follows: 

First: That a rule for judgment is pending on be- 
half of the attachment creditor. 

Second: That an action has been instituted by this 
defendant against the New York Life Insurance 
Company, in the Superior Court of California, in 
which said action the right of the fund will be deter- 
mined. 

Third: The New York Life Insurance Company 
is not a party to the fund in question, and its action 
to suggest an interpleader would obviate the attach- 
ment ereditor’s right in its rule for judgment. 

Fourth: That the attachment creditor will admit 
the right of the New York Life Insurance Company, 
Garnishee, to pay the money into Court, and to be 
further relieved from responsibility. 

Wherefore the rule on the part of the New York 
Life Insurance Company as to the framing of an 
issue to determine the question of ownership of the 
fund, should be discharged and that the said gar- 
nishee be directed to pay the said fund into court as 
is set forth in the prayer of its petition. 

S. H. HUSELTON, 
Attorney for Boggs & Buhl. 
Filed Feby. 26, 1910. [135] 
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In the Court of Common Pleas No. Four of Alle- 
gheny County, Pa. 


No. 253—First Term, 1910. 


BOGGS & BUHL, INCORPORATED. 
VS. 


EFFIE J. DUNLEVY. 


Affidavit of Service upon Effie J. Dunlevy of Notice, 
Petition, and Order of Court [in Boggs & Buhl 
vs. Dunlevy ]. 


State of California, 
City and County of San F'rancisco,—ss. 

T. W. McFarland, being duly sworn, deposes and 
says that he is a male person over the age of twenty- 
one years and not a party to nor interested in the 
above-entitled case. 

That on the 18th day of February, 1910, at the 
City and County of San Francisco, in said State of 
California, affiant personally served the annexed no- 
tice, petition and order upon Effie J. Dunlevy, the 
defendant named therein, by personally delivering 
to and leaving with said Effie J. Dunlevy a true and 
correct copy of said annexed notice and petition and 
order. 

And further affiant saith not. 

T. W. MacFARLANE. 


Subscribed and sworn to before me this 18th day 
of February, 1910. 
[Seal] HENRY P. TRICOU, 
Notary Public in and for the City and County of San 
Francisco, State of California. [136] 
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Copy of Notary’s Certificate. 
County Clerk General Dept. Blank Form No. 137. 
pe? 
State of California, 
City and County of San Francisco,—ss. 

I, H. I. Mulerevy, County Clerk of the City and 
County of San Francisco, and ex-officio Clerk of 
the Superior Court thereof, the same being a Court 
of record, the officer authorized by the laws of the 
State of California to make the following certificate, 
DO HEREBY CERTIFY that Henry P. Trincou of 
the City and County of San Francisco whose name 
is subscribed to the annexed instrument and thereon 
written and before whom the annexed oath or affi- 
davit was taken, was at the time of taking such oath 
or affidavit, a Notary Public in and for the said City 
and County of San Francisco, residing in said City 
and County, duly authorized to take the same, and 
an officer duly authorized by the laws of said State 
to take and certify the acknowledgment and proof of 
deeds to be recorded in said State. And further that 
I am well acquainted with the handwriting of such 
officer, and verily believe that the signature to such 
jurat or certificate is genuine. 

IN TESTIMONY WHEREOF, I have hereunto 
set my hand and affixed the Seal of said Court the 
City and County of San Francisco, the Feb. 21, 1910, 
day of. 

H. I. MULCREVY, 
Clerk. [137] 
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In the Court of Common Pleas No. 4 of Allegheny 
County, Pa. 


No. 253—First Term, 1910. 


BOGGS & BUHL, INCORPORATED, 
VS. 


EFFIE J. DUNLEVY. 


Notice [to Effie J. Dunlevy of Granting of Rule to 
Show Cause]. 
To Effie J. Dunlevy: 

Please take notice that a rule to show cause why 
Effie J. Dunlevy, Jos. W. Gould and Boggs & Buhl, 
Incorporated, should not interplead together for the 
purpose of ascertaining to which of said parties 
$2479.70 in ahd hands of the New York Life Insur- 
ance Company belongs, has been granted in the 
above-entitled case returnable February 26, 1910. 

GORDON & SMITH, 
Attys. for New York Life Insurance Co. 
State of ; 
County of SS. 

Before me, the subscriber, a Notary Public in and 
for the aforesaid State and County, personally ap- 
peared ———,, who having been duly sworn accord- 
ing to law, deposes and says that he served a copy of 
the within notice, Petition and Order of Court on 
Mrs. Effie J. Dunlevy, on the day of ———_—-, 
1910, by handing her a true copy thereof. 


Sworn to and subscribed before me this 
of ——_—_—,, 1910. 


day 


[138] 
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In the Court of Common Pleas No. 4 of Allegheny 
County, Pa. 


No. 253—First Term, 1910. 
BOGGS & BUHL, INCORPORATED, 


VS. 
EFFIE J. DUNLEVY. 


Petition [of N. Y. Life Ins. Co. for Rule on Effie J. 
Dunlevy et al. to Show Cause Why They Should 
not Interplead Together, etc., in Boggs & Buhl 
vs. Dunlevy ]. 

To the Honorable the Judges of said Court. 

The Petition of the New York Life Insurance 
Company, a corporation duly organized and existing 
under and by virtue of the laws of the State of New 
York and one of the Garnishees in the above-entitled 
execution attachment proceedings, respectfully 
represents: 

(1) In the year 1889, to wit, on January 22d, your 
petitioner duly entered into a contract with Joseph 
W. Gould the father of Effie J. Dunlevy, the defend- 
ant above named, and one of the garnishees in the 
above-entitled proceeding, by the terms of which con- 
tract your petitioner undertook to and did insure the 
life of the said Joseph W. Gould, as evidenced by its 
policy No. 305,011. Said policy provided, inter alia, 
for the distribution of certain benefits to the insured 
at the termination of a T'ontine Period named therein, 
which benefits were in the form of a cash surrender 
value and amount to the sum of Two Thousand Four 
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Hundred Seventy-nine and 70/100 ($2479.70) 
Dollars. 

(2) In the year 1893, to wit, on June 27th, the 
said Joseph W. Gould made and executed a certain 
written instrument purporting to be an assignment 
of said policy to his daughter, Effie J. Gould, the de- 
fendant above named, who was at that time thirteen 
years of age. The following is a true copy of said 
instrument, the original of which was filed with your 
petitioner, the New York Life Insurance Company ; 

FOR VALUE RECEIVED, I hereby assign and 
transfer unto Effie J. Gould, of Pittsburgh, Pa., the 
policy of insurance known [1389] as No. 305,011, 
issued by the New York Life Insurance Company 
upon the life of Joseph W. Gould, of Pittsburgh, 
Pa., and all dividend, benefit and advantage to be 
had or derived therefrom, subject to the conditions 
of said policy, and to the rules and regulations of the 
Company. 

WITNESS my hand and seal this 27th day of 
June, one thousand eight hundred and ninety-three. 

JOSEPH W. GOULD. 
State of Pennsylvania, 
County of Allegheny,—-ss. 

On this 27th day of June, 1893, before me person- 
ally came Joseph W. Gould, to me known to be the 
individual described in and who executed the fore- 
going assignment, and acknowledged that he executed 
the same. 

Eni Y C. RY AN; 
Notary Public. 
The New York Life Insurance Company, in accord- 
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ance with its rules, as stated below, has retained the 
duplicate of this assignment. 
JOHN A. McCALL. 
Per HAWES. 

New York, June 30, 1893. 

NOTICE: The rules of the Company require that 
assignments of policies issued by it shall be made in 
duplicate; that both copies shall be sent to the home 
office ; and that one copy shall be retained by the Com- 
pany and the other returned. 

The Company has no responsibility for the validity 
of any assignment. 

The acknowledgment must be made before an offi- 
cer duly authorized to administer oaths, and his au- 
thority and the genuineness of his signature must be 
attested by the clerk of a court of record, under his 
official seal. [140] 

Forwarded from ————— Branch Office, ————, 
190 ; 


3 
Cashier. 


(3) The said Effie J. Gould named in the fore- 
going instrument has since intermarried with R. M. 
Dunlevy and is the same person as Effie J. Dunlevy, 
the defendant above named. 

(4) The Tontine Period provided for in said pol- 
icy expired on January 22d, 1909, subsequent to which 
time your petitioner issued its check to the order of 
Effie J. Gould, Assignee, for the sum of Two Thou- 
sand Four Hundred Seventy-nine and 70/100 ($2,- 
479.70) Dollars, to be delivered to her in exchange 
for certain papers including the original policy of in- 
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surance and the necessary receipts. 

(5) ‘Before said check had been delivered, how- 
ever, your petitioner received a communication from 
Joseph W. Gould, claiming for himself the fund in 
your petitioner’s hands, a copy of which communi- 
cation is as follows: 

Copy: 
L. B. D. REESE. 
Attorney at Law, 
1016 Frick Building, 

Tel. 2292. 

Pittsburgh, Pa., Sept. 8th, 1909. 
Mr. John C. McCall, 

Sec’y of New York Life Insurance Company, 
346-348 Broadway, New York City. 

Dear Sir: 

On January 24th, 1889, your company issues to me 
your policy No. 305,011 on my life in the sum of Five 
Thousand Dollars ($5,000.00). The policy is now 
paid, all premiums having been fully paid thereon. 

On June 27th, 1893, I assigned the above policy to 
my daughter, Effie J. Gould, then of this City, since 
married to one Dunlevy, who now resides, as I am 
informed by a copy of a letter [141] sent to my 
attorney, L. B. D. Reese, in Oakland, California. 
Prior to the information contained in your letter to 
Mr. Reese under date of August 30th, I was not aware 
of her postoffice address. 

At the time the policy was assigned, it was not my 
intention to pass any title thereto to my daughter, 
except in the event of my death before maturity. 
My reason for assigning it was that I contemplated 
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marrying again and J wished to make this provision 
for my daughter in case of my death. The policy 
was never delivered to my daughter, to whom it was 
assigned, but has always been, and now is, in my pos- 
session, and I have paid all premiums maturing 
thereon since the above-mentioned assignment. 

I therefore write to notify your company that no 
money is to be paid to the said Effie J. Gould, now 
Effie J. Dunlevy, or her assigns, on said policy by 
virtue of the assignment thereof to her, and I now 
request and demand that the surrender value of said 
policy be paid to me notwithstanding said assign- 
ment. 

JT would thank you for an acknowledgment of this 
notice. 

Very truly yours, 
(S) JOSEPH W. GOULD. 
Attest: L. B. D. REESE. 


State of Pennsylvania, 
County of Allegheny,—ss. 

Personally appeared before me, the undersigned, 
a Notary Public, in and for the County of Allegheny 
and State of Pennsylvania, the above named Joseph 
W. Gould, who in due form of law acknowledged 
the foregoing letter to be his act and deed. 

WITNESS my hand and Notarial Seal this 8th 
day of September, A. D. 1909. 

[Seal] [142] 

(6) Your petitioner is informed that Effie J. 
Dunlevy, the defendant above named, is a resident 
of the city of Oakland, in the State of California, 
and that in the year 1910, to wit, on January 14th, 
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she instituted a suit in the Superior Court of the 
State of California, in and for the County of Marin, 
against your petitioner, the New York Life Insur- 
ance Company, in which suit she seeks to recover the 
sum of Two Thousand Four Hundred Seventy-nine 
and 70/100 ($2,479.70) Dollars on account of policy 
No. 305,011, issued by your petitioner upon the life 
of Joseph W. Gould. 

(7) Your petitioner is informed that both the 
original policy No. 305,011, issued by your peti- 
tioner, and the duplicate of the assignment above 
referred to are at the present time in the custody 

and possession of the said Joseph W. Gould. 

- (8) Your petitioner is ready and desirous of 
making immediate payment of the fund of Two 
Thousand Four Hundred Seventy-nine and 70/100 
($2,479.70) Dollars to the party or parties lawfully 
entitled thereto and has no interest therein or claim 
thereto. 

WHEREFORE, your petitioner prays your Hon- 
orable Court for a rule on said Effie J. Dunlevy, 
Joseph W. Gould and Boggs & Buhl, Incorporated, 
to show cause why they should not interplead to- 
gether for the purpose of ascertaining to which of 
said parties the money in the hands of petitioner be- 
longs, and why your petitioner should not be per- 
mitted, when it is determined to whom the money 
ought to be paid, to pay the said sum of Two Thou- 
sand Four Hundred Seventy-nine and 70.100 ($2,- 
479.70) Dollars into Court for the benefit of such 
person as shall appear to be entitled thereto, and for 
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such further orders in the premises as to your Honors 

may Seem necessary. 

NEW YORK LIFE INSURANCE COMPANY, 
By GORDON & SMITH, 

| Its Attorneys. 

State of New York, 

City and County of New York,—ss. 

On this 2d day of February, 1910, before me per- 
sonally appeared [143] Seymour M. Ballard, Sec- 
retary of the New York Life Insurance Company, 
the petitioner within named, who being by me duly 
sworn according to law, deposes and says that he is 
the Secretary of the New York Life Insurance Com- 
pany and familiar with its business, and that the 
facts stated in the foregoing pertition are true and 
correct. 

(Signed) SEYMOUR M. BALLARD. 

Subscribed and sworn to before me this 2d day of 
February, 1910. 

[Notary Seal] RALPH FREEMAN, 

Notary Publie. 


Order [in Boggs & Buhl vs. Dunlevy Granting Rule 
on Effie J. Dunlevy et al. to Show Cause Why 
They Should not Interplead Together, etc. ]. 

And now, to wit, February 5th, 1910, the foregoing 
petition of the New York Life Insurance Company, 

Garnishee, being presented in open court, upon con- 

sideration thereof, and on motion of Gordon & Smith, 

attorneys for petitioner, a rule is granted on Effie 

J. Dunlevy, Joseph W. Gould and Boggs & Buhl, 

Incorporated, to show cause why they should not in- 

terplead together for the purpose of ascertaining to 


us. Liffie J. Gould Dunlevy. 145 


which of said parties the money in the hands of the 
New York Life Insurance Company belongs, and 
why said Company should not be permitted, when it 
is determined to whom the money ought to be paid, 
to pay said sum of Two Thousand Four Hundred 
Seventy-nine and 70/100 ($2,479.70) Dollars into 
court for the benefit of such person as shall appear 
to be entitled thereto. And it appearing that the said 
Effie J. Dunlevy is a resident of the State of Cali- 
fornia, it is hereby ordered and decreed that service 
of said rule upon Effie J. Dunlevy be by serving her 
personally with a copy of this petition and order, or 
by sending a copy of same, by mail or registered 
mail, to her at her last known address. 

Rule returnable the 26th day of February, 1910. 

Filed March 1st, 1910. 

By the Court. [144] 


[Statement of Boggs & Buhl in Boggs & Buhl vs. 
Gould. | 


In the Court of Common Pleas No. 4 of Allegheny 
County, Pa. 
EXECUTION ATTACHMENT. 
No. 258—First Term, 1910. 
Feigned Issue. 
BOGGS & BUHL, 
Claimant, 
VS. 
JOS. W. GOULD, 
Defendant. 


CLAIMANT’S STATEMENT. 
Boggs & Buhl, Attachment Creditor, claimant 
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above named, by its attorney, S. H. Huselton, respect- 
fully represents: 

That by order of Court (opinion filed) the defend- 
ant, Effie J. Dunlevy, together with all attachment 
creditors who may wish to intervene, were made 
claimants, and Joseph W. Gould the defendant; also 
by a further order of Court, the New York Life In- 
surance Company, the co-garnishee of Joseph W. 
Gould, the defendant, was directed to pay into court 
the fund in its possession, the ownership of which to 
be determined by this issue. 

The defendant, Joseph W. Gould, is the father of 
Effie J. Dunlevy, the defendant in the execution at- 
tachment. 

That on or about the 22d day of January, 1889, 
the New York Life Insurance Company issued a pol- 
icy upon the life of the defendant herein, Joseph W. 
Gould, which said policy was numbered 305,011, and 
among other things provided that said policy, at the 
expiration of twenty years would have a cash sur- 
render value; that all of the terms and provisions of 
said policy agreed to be performed by the said Joseph 
W. Gould having been fully performed and dis- 
charged, that under and by virtue of the terms and 
provisions of said policy there became due, and was 
due on January 22d, 1909, to Effie J. Dunlevy (nee 
Gould) the assignee beneficiary, the sum of $2,479.70. 

That by virtue of an assignment dated 27th day 
of June, 1898, made and executed by Joseph W. 
Gould in writing, assigned all his rights and benefits 
under and by terms of said policy to said [145] 
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Hiffie J. Dunlevy in words and figures following, to 
wit: 
‘‘For value received I hereby assign and transfer 
unto Hffe J. Gould, of Pittsburgh, Pa., the policy 
of insurance known as No. 305,011, issued by the New 
York Life Insurance Company upon the Life of 
Joseph W. Gould, of Pittsburgh, Pa., and all divi- 
dend, benefit and advantage to be had or derived 
therefrom, subject to the conditions of the said pol- 
icy and to the rules and regulations of the Company. 
WITNESS my hand and seal this 27th day of 
June, One Thousand Eighteen Hundred and Ninety- 
three. 
(Signed) JOSEPH W. GOULD.” 


State of Pennsylvania, 
County of Allegheny,—ss. 

On this 27th day of June, 1893, before me person- 
ally came Joseph W. Gould, to me known to be the 
individual described in and who executed the fore- 
going assignment and acknowledged that he executed 
the same. 

(Signed) HENRY C. RYAN, 
Notary Public.’’ 

‘“‘The New York Life Insurance Company, in ac- 
cordance with its rules, as stated below, has retained 
the duplicate of this assignment. 

(Signed) JOHN A. MeCALL, Pres., 
j Per E. LAWS. 

New York, June 30th, 1893.”’ 

Which said assignment was delivered to the New 
York Life Insurance Company on the 30th day of 
June, 1898; the said New York Life Insurance Com- 
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pany made and executed a certain instrument in 
writing in words and figures following: 

“The New York Life Insurance Company, in ac- 
cordance with its rules, as stated below, has retained 
the duplicate of this assignment. 

(Signed) JOHN A. McCALL, Pres. 
Per E. LAWES.”’ [146] 

Wherefore, by virtue of the foregoing assignment, 
duly executed, made and delivered by this defendant, 
Joseph W. Gould, as herein set forth, all the rights 
and benefits of the fund as aforesaid is now the prop- 
erty of Effie J. Dunlevy, and by reason thereof the 
claimant herein, Boggs & Buhl, claims of the said 
estate the amount as may appear by liquidation of the 
judgment in its attachment execution, all of which 
it will expect to prove upon the trial of this cause. 

S. H. HUSELTON, 
Attorney for Plaintiff. 
Allegheny County,—ss. 

Personally appeared before me, the undersigned 
authority, W. C. Georgi, who being duly sworn, says 
that he is Credit Manager of Boggs & Buhl Company, 
a corporation, and its duly authorized Agent in this 
behalf, says that the Statements herein contained, 
in so far as the same are within his own knowledge, 
are true, and that from information he derives from 
others verily believes to be true. 

W. C. GEORGI. 

Sworn and subscribed before me this 1st day of 
April, 1910. 

[Seal] L. H. McCABEHE, 

Notary Public. 

Commission expiring January 19, 1911. 
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Now, to wit, May 21st, on motion of 8. H. Huselton, 
Attorney of Claimant, it is hereby ordered that the 
within statement be marked refiled. 

By the Court. 
Filed Apr. 1st, 1910—refiled May 21st,1910. [147] 


Order [Framing Issue, etc., in Boggs & Buhl vs. 
Gould ]. 


In the Court of Common Pleas No. 4 of Allegheny 
County. 


No. 258—First Term, 1910. 
Feigned Issue. 


BOGGS & BUHL, INC., et al., 
Vs. 


JOS. W. GOULD. 


COPY OF ORDER OF COURT FRAMING ISSUE 
AND DIRECTING NOTICE TO ATTACH- 
ING CREDITORS WITH ACCEPTANCE 
OF SERVICE AND NOTICE. 

(Copy.) 

‘‘And now, to wit, May 3d, 1910, it is ordered that 
the issue to be tried in this case shall be as follows, 
to‘wit: Whether Joseph W. Gould made a valid gift 
of policy No. 305,011, issued to him by the New York 
Life Insurance Company, to Effie J. Gould, now Effie 
J. Dunlevy.”’ 

‘‘All attaching creditors of the said Effie J. Dun- 
levy who desire to intervene in this proceeding are 
required to do so as plaintiffs herein on fifteen (15) 
days’ notice to the attorneys of record, and to file 
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their statements of claim or demand herein within 
said period of fifteen (15) days.”’ 
By the Court. 
You are hereby notified that the Court this day 
made the foregoing order in the above-stated case, 
and you are further notified to comply therewith 
within the time limited therein. 
L. B. D. REESE, 
Atty. for Joseph W. Gould. 
Pittsburgh, May 3d, 1910. 
To W. C. McClure, Esq., Attorney: for Sarah B. 
Gould, A. J. Gould and Frank W. Taft. 
To Robert P. Watt, Esq., Attorney for Pittsburgh 
Bank for Savings. 
To Patterson, Sterrett & Acheson, Attorneys for Lin- 
coln National Bank. [148] 
To S. H. Huselton, Esq., Attorney for Boggs & Buhl. 
To Levi Bird Duff, Esq., Attorney for Charles Elste. 
Service of notice of the within order of Court ac- 
cepted this 3d day of May, 1910. 
LEVI BIRD DUFF, 
CHARLES ELSTH, 
PATTERSON, STERRETT & ACHESON, 
Attys. for Lincoln Nat’] Bank. 
S. H. HUSELTON, 
Atty. for Boggs & Buhl. 
ROBERT P. WATT, 
Atty. for Pittsburgh Bank for Savings. 
W. C. McCLURE, 
Atty. for A. J. Gould, Sarah B. Gould and Frank W. 
Shey em 
Filed May 3d, 1910. [149] 
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[Statement of A. J. Gould in Boggs & Buhl vs. 
Gould. | 


In the Court of Common Pleas No. 4 of Allegheny 
County, Pa. 


No. 253—First Term, 1910. 


‘Feigned Issue. 
BOGGS & BUHL, INC., et al., 
VS. 
JOSEPH W. GOULD. 


CLAIMANT’S STATEMENT. 

A. J. Gould, attachment creditor, by his attorney, 
W. C. McClure, respectfully represents: 

That by order of Court, at the number and term 
of above execution attachment, the defendant in the 
attachment, Effie J. Dunlevy, together with all 
attachment creditors who may wish to intervene 
were made claimants, and Joseph W. Gould the 
defendant; also by a further order of Court the New 
York Life Insurance Company Garnishee was di- 
rected to pay into court the fund in its possession, 
the ownership of which to be determined by this 
issue. 

The defendant Joseph W. Gould is the father of 
Effie J. Dunlevy, the defendant in the execution 
attachment. That on or about the 22d day of Jan- 
uary, 1889, the New York Life Insurance Company 
issued a policy upon the life of the defendant herein, 
Joseph W. Gould, which said policy was No. 305,011, 
and, among other things, provided, that said policy 
at the expiration of twenty years, would have a cash 
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surrender value. That all the terms and provisions 
of said policy agreed to be performed by the said 
Joseph W. Gould having been fully performed and 
discharged, under and by virtue of the terms and 
provisions in said policy there became due and was 
due on January 22d, 1909, and is still unpaid, to 
Effie J. Dunlevy (nee Gould) the assignee bene- 
ficiary, the sum of $2,479.70. That by virtue of an 
assignment dated June 27th, 1893, made and exe- 
euted by Joseph W. Gould in writing, the said 
Joseph W. Gould assigned all his rights and benefits 
under and by the terms of [150] said policy to 
said Kiffie J. Dunlevy in words and figures following, 
to wit: 

‘Hor value received I hereby assign and transfer 
unto Effie J. Gould of Pittsburgh, Pa., the policy of 
insurance known as No. 305,011 issued by the New 
York Life Insurance Company upon the life of 
Joseph W. Gould of Pittsburgh, Pa., and all divi- 
dend, benefit and advantage to be had or derived 
therefrom subject to the conditions of the said 
policy, and to the rules and regulations of the com- 
pany. 

Witness my hand and seal this 27th day of June, 
1893. 

(Signed) JOSEPH W. GOULD.” 
State of Pennsylvania, 
County of Allegheny,—ss. 

‘‘On this 27th day of June, 1893, before me, per- 
sonally came Joseph W. Gould, to me known to be 
the individual described in, and who executed the 
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foregoing assignment, and acknowledged that he 

executed the same. 

(Signed) HENRY OC. RYAN, 
Notary Publie.”’ 

“The New York Life Insurance Company, in ac- 
cordance with its rules as stated below, has retained 
the duplicate of this assignment. 

(Signed) JOHN A. McCALL, 
President. 
Per E. LAWES.”’ 

New York, June 30th, 1893. 

That said assignment was delivered to the New 
York Life Insurance Company on the 30th day of 
June, 1893, and the said New York Life Insurance 
Company made and executed a certain instrument 
in writing as follows, to wit: 

‘“The New York Life Insurance Company in ac- 
cordance with its rules as stated below, has retained 
the duplicate of this assignment.’’ [151] 

In the Court of Common Pleas No. 4 of Allegheny 

County, Pa. 
No. 253—First Term, 1910. 

BOGGS & BUHL, INCORPORATED, 

vs. 

EFFIE J. DUNLEVY. 

Acceptance of Service of Notice, Petition, and Or- 
der of Court by L. B. D. Reese, Esq., Attorney 
for Joseph W. Gould, Garnishee. 

To L. B. D. Reese, Esq., 

Attorney for Jos. W. Gould: 
Please take notice that a rule to show cause why 
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Effie J. Dunlevy, Jos. W. Gould and Boggs & Buhl, 
Incorporated, should not intervlead together for the 
purpose of ascertaining to which of said parties 
$2,479.70 in the hands of the New York Life Insur- 
ance Company belongs, has been granted in the 
above-entitled case, returnable February 26, 1910. 
GORDON & SMITH, 
Attys. for New York Life Insurance Co. 
And now February 7th, 1910, service of the above 
notice together with a copy of the petition and order 
of Court accepted. 
L. B. D. REGS 
Attorney for Jos. W. Gould. 
Filed March ist, 1910. [152] 


In the Court of Common Pleas No. 4 of Allegheny 
County, Pa. 
No. 253—First Term, 1910. 
BOGGS & BUHL, INCORPORATED, 
vs. 
EFFLIE J. DUNLEVY. 
Acceptance of Service of Notice, Petition, and Or- 


der of Court by S. H. Huselton, Esq., Attorney 
for Boggs & Buhl, Incorporated. 


NOTICE. 
To S. H. Huselton, 
Attorney for Boggs & Buhl, Incorporated. 
Please take notice that a rule to show cause why 
Effie J. Dunlevy, Jos. W. Gould and Boggs & Buhl, 
Incorporated, should not interplead together for 
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the purpose of ascertaining to which of said parties 
$2479.70, in the hands of the New York Life Insur- 
ance Company belongs, has been granted in the 
above-entitled case returnable February 26, 1910. 
GORDON & SMITH, 
Attys. for New York Life Insurance Co. 
And now, Feb. 5th, 1910, service of the above 
notice together with a copy of the petition and order 
of Court accepted. 
S. H. HUSELTON, 
Attys. for Boggs & Buhl, Inc. 
Filed March 1st, 1910. [153] 


[Petition of Lincoln National Bank for Leave to 
Intervene in Boggs & Buhl vs. Dunlevy, and 
Order Thereon. | 


In the Court of Common Pleas No. 4 of Allegheny 
County, Penna. 


No. 253—First Term, 1910. 
BOGGS & BUHL, INCORPORATED, 
vs. 


EFFIE J. DUNLEVY. 


PETITION AND ORDER. 
To the Honorable, the Judges of said Court: 

The petition of the Lincoln National Bank, a cor- 
poration organized and existing under the laws of 
the United States, respectfully represents: 

That on Febuary 23, 1910, your petitioner sued 
out a writ of foreign attachment in assumpsit in 
the Court of Common Pleas No. 3 of Allegheny 
County, at No. 102 May Term, 1910, in which pro- 
ceeding Effie J. Dunlevy, defendant above named, 
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was named as defendant and the New York Life 
Insurance Company was summoned as garnishee. 

That on March 4, 1910, your Honorable Court 
made absolute the following rule: 


ORDER. 

‘‘And now, to wit, February 5th, 1910, the fore- 
going petition of the New York Life Insurance Com- 
pany, Garnishee, being presented in Open Court, 
upon consideration thereof and on motion of Gor- 
don & Smith, attorneys for Petitioner, a rule is 
granted on Effie J. Dunlevy, Joseph W. Gould and 
Boggs & Buhl, Incorporated to show cause why 
they should not interplead together for the pur- 
pose of ascertaining to which of said parties the 
money in the hands of the New York Life Insurance 
Company belongs, and why said [154] Company 
should not be permitted when it is determined to 
whom the money ought to be paid, to pay said sum 
of Two Thousand Four Hundred Seventy-nine and 
70/100 ($2479.70) Dollars into court for the benefit 
of such person as shall appear to be entitled thereto. 
And it appearing that the said Effie J. Dunlevy is a 
resident of the State of California, it is hereby or- 
dered and decreed that service of said rule upon Effie 
J. Dunlevy be by serving her personally with a copy 
of this petition and order, or by sending a copy of 
the same, by mail or registered mail, to her at her 
last known address. 

Rule returnable the 26th day of February, 1910. 

By the Court.” 

That thereafter, to wit, on March , LOT ite 

said garnishee, the New York Life Insurance Com- 
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pany, presented its petition to your Honorable 
Court, asking leave to pay into this court the said 
fund of $2479.70, to abide the issue to be framed by 
the Court, to which petition the Lincoln National 
Bank, your petitioner consented. 

That thereupon, to wit, on March ——, 1910, your 
Honorable Court made the following order: 


““ORDER.”’ 

And now, to wit, March ——, 1910, the foregoing 
petition of the New York Life Insurance Company, 
Garnishee, presented in open court, and it appear- 
ing that the consent of the Lincoln National Bank 
of Pittsburgh, and of Charles Elste, has been ob- 
tained, upon consideration thereof, and upon motion 
of Gordon & Smith, Attorneys for Petitioner, it is 
ordered adjudged and decreed that the New York 
Life Insurance Company be given leave to pay the 
sum of Two Thousand Four Hundred Seventy-nine 
and Seventy One-Hundredths ($2479.70) Dollars 
into this court, to abide the result of the issues to be 
framed by the Court. [155] 

Wherefore, your petitioner having consented to 
the payment of the said fund of $2479.70, into this 
court, a portion of which fund is subject to the 
aforesaid foreign attachment, respectfully prays 
your Honorable Court for leave to intervene and to 
be made a party to the issue to be framed as afore- 
said, and for such other and further relief as the 
nature of the case may require. 

THE LINCOLN NATIONAL BANK, 
By H. A. JOHNSTON, Cashier. 
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State of Pennsylvania, 
County of Allegheny,—ss. 

Before me, the undersigned authority, personally 
appeared H. A. Johnston, who being duly sworn ac- 
cording to law, deposes and says that he is cashier 
of The Lincoln National Bank, and its agent in this 
behalf, and that the facts set forth in the foregoing 
petition are true and correct. 

H. A. JOHNSTON, 

Sworn to and subscribed before me this 18 day of 
March, 1910. 

HARRY M. WILLIS, 
Notary Public. 
My commission expires February 10, 1913. 
My commission expires. 


ORDER. 

And now, to wit, March 19, 1910, the foregoing 
petition having been presented in open court, upon 
consideration thereof, on motion of Patterson Ster- 
ret & Acheson, attorneys for petitioner, leave is 
hereby granted to The Lincoln National Bank to 
intervene in the above entitled case, the said The 
Lincoln National Bank to be made a party to the 
issue to be framed between the parties lawfully 
claiming the fund of $2479.70 heretofore paid into 
court [156] by the New York Life Insurance 
Company, garnishee, attorney for plaintiff being 
present and no objection. 

By the Court. 

Filed March 19, 1910. [157] 
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In the Court of Common Pleas No. 4 of Allegheny 
County, Pennsylvania. 


No. 253—First Term, 1910. 
Feigned Issue. 


BOGGS & BUHL, 
VS. 


EFFIE J. DUNLEVY. 


Opinion [in Boggs & Buhl vs. Dunlevy ]. 
SWEARINGEN, P. J. 

This action was brought by Boggs & Buhl against 
Effie J. Dunlevy and a judgment was obtained. 
Thereupon an attachment in execution was issued 
and Joseph W. Gould and the New York Life In- 
surance Company were named as garnishees. Both 
Joseph W. Gould and Effie J. Dunlevy claimed the 
fund, which the New York Life Insurance Company 
admitted was in its hands. Upon petition of the 
New York Life Insurance Company for leave to pay 
the money into Court, a Rule and an Interpleader 
was made absolute and it was directed to pay the 
money, which it had, into court. A petition was 
then filed on behalf of Effie J. Dunlevy, praying that 
a feigned issue might be framed in which said 
Joseph W. Gould should be named as the plaintiff 
and she and all other parties should be named as de- 
fendants. It was objected by said Joseph W. Gould 
that Effie J. Dunlevy was the real claimant and that 
she should be named as the plaintiff in the Feigned 
Issue. 

It appears from the record that, on January 24, 
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1889 said Joseph W. Gould obtained a policy of in- 
surance upon his own life from the New York Life 
Insurance Company, in the sum of $5,000.00 payable 
upon his death ‘‘to the insured’s executors, admin- 
istrators or assigns.’’ The policy was upon the 
‘“Tontine Plan’? [158] and matured January 22d, 
1909. The proceeds of this policy are the subject 
of this controversy. 

The policy always remained in the possession of 
said Joseph W. Gould and it still is in his possession. 
He paid all of the premiums as they fell due. 

On June 27th, 1893, said Joseph W. Gould exe- 
cuted in duplicate an Assignment of said Policy of 
Insurance of Effie J. Gould. She subsequently mar- 
ries a husband named Dunlevy, and she is the Effie J. 
Dunlevy who is the defendant in this proceeding. A 
duplicate copy of said assignment was given the 
New York Life Insurance Company. The other du- 
plicate copy was retained by Joseph W. Gould. It 
was never delivered to Effie J. Dunlevy (nee Gould). 

In consequence of the foregoing, Effie J. Dunlevy 
claims said fund by virtue of said Assignment of said 
policy of insurance. On the other hand, Joseph W. 
Gould avers that he revoked the gift and that he is 
in possession of the policy. He therefore claims the 
fund, which is the proceeds of said policy. 

It is not pretended that Effie J. Dunlevy paid any 
consideration for said assignment of said Policy of 
Insurance. If this be true, it would seem that she 
could only claim the policy and the proceeds thereof 
as a gift. In other words, she is not a purchaser, 
but is a volunteer. Whether or not the gift was exe- 
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cuted so as to render it valid and irrevocable can only 
be determined upon the trial. She therefore is the 
actor upon whom rests the burden of establishing 
her title. Hence she and those representing her in- 
terests in the fund must be named as plaintiff in the 
Feigned Issue and it is so ordered. 
By the Court. 
March 19, 1910. [159] 


In the Court of Common Pleas No. 4 of Allegheny 
County, Penna. 


No. 253—First Term, 1910. 
Execution Attachment. 


BOGGS & BUHL, INCORPORATED, 
VS. 
EFFIE J. DUNLEVY. 


Petition [of N. Y. Life Ins. Co. for Order Permitting 
Payment of $2,479.70 in Boggs & Buhl vs. Dun- 
[levy, and Order Thereon]. 

To the Honorable, the Judges of Said Court: 

The petition of the New York Life Insurance 
Company, a corporation duly organized and existing 
under and by virtue of the laws of the State of New 
York, and one of the garnishees in the above-entitled 
execution attachment proceedings, respectfully rep- 
resents: 

That in the year 1910, to wit, on February 5th, 
your petitioner presented a _ petition to your 
Honorable Court, in which it disclaimed all in- 
terest in a certain fund of Two Thousand Four Hun- 
dred Seventy-nine and Seventy One-hundredths 
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($2,479.70) Dollars, the proceeds of its policy 
#305,011, and averred its readiness to make imme- 
diate payment of said fund to the party or par- 
ties lawfully entitled thereto, and in which it prayed 
for a rule on Effie J. Dunlevy, Joseph W. Gould and 
Boggs & Buhl, Incorporated, to show cause why they 
should not interplead together for the purpose of 
ascertaining to which of said parties the money in its 
hands belonged. 

That in the year 1910, to wit, on March 4th, your 
Honorable Court made absolute the following Rule: 


ORDER. 

And now, to wit, February 5th, 1910, the foregoing 
petition of the New York Life Insurance Company, 
Garnishee, being presented in open court, upon con- 
sideration thereof and on motion of Gordon & Smith, 
attorneys for Petitioner, a rule is granted on Effie 
J. Dunlevy, [160] Joseph W. Gould and Boggs 
& Buhl, Incorporated, to show cause why they should 
not interplead together for the purpose of ascertain- 
ing to which of said parties the money in the hauds 
of the New York Life Insurance Company belongs, 
and why said Company should not be permitted, 
when it is determined to whom the money ought to 
be paid, to pay said sum of Two Thousand Four 
Hundred Seventy-nine and 70/100 ($2,479.70) Dol- 
lars into court for the benefit of such person as shall 
appear to be entitled thereto. And it appearing that 
the said Effie J. Dunlevy is a resident of the State 
of California, it is hereby ordered and decreed that 
service of said rule upon Effie J. Dunlevy be by serv- 
ing her personally with a copy of this petition and 
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order, or by sending a copy of same, by mail or regis- 
tered mail, to her at her last known address. 

Rule returnable the 26th day of February, 1910. 

By the Court. 

That in the year 1910, to wit, on February 234d, 
the Lincoln National Bank of Pittsburgh sued out 
a writ of Foreign Attachment in Assumpsit in the 
Court of Common Pleas No. 3 of Allegheny County, 
at No. 102 May Term, 1910, in which proceeding 
Effie J. Dunlevy, the defendant above named, was 
named as defendant, and your petitioner, the New 
York Life Insurance Company, was summoned as 
Garnishee. 

That in the year 1910, to wit, on February 238d, 
Charles Elste sued out a writ of Foreign Attachment 
in Assumpsit in the Court of Common Pleas No. 4 
of Allegheny County, at No. 368, Second Term, 1910, 
in which proceeding Effie J. Dunlevy, the defendant 
above named, was named as defendant, and your 
petitioner the New York Life Insurance Company, 
was summoned as Garnishee. 

That your petitioner has obtained the consent of 
the Lincoln National Bank of Pittsburgh, and 
Charles Elste, the plaintiffs respectively in the 
above referred to Foreign Attachment proceedings 
to pay said fund of Two Thousand Four Hundred 
Seventy-nine and [161] ‘Seventy One-Hundredths 
($2,479.70) Dollars into court. The consent of said 
parties is in writing and is attached thereto, and made 
part of this petition. 

Wherefore, your petitioner prays your Honorable 
Court to make an order permitting it to pay the 
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sum of Two Thousand Four Hundred Seventy-nine 
and Seventy One-Hundredths ($2479.70) Dollars 
into this court, to abide the result of the Issue to be 
framed by the Court, and for such other and further 
belief as the nature of the case may require. 

NEW YORK LIFE INSURANCE COM- 

IPANY. 
By GORDON & SMITH, 
Its Attorneys. 

State of Pennsylvania, 
County of Allegheny,—ss. 

On this 9th day of March, A. D. 1910, before me, a 
notary public, personally appeared Allen T. C. Gor- 
don, who being duly sworn according to law, deposes 
and says that he is one of the attorneys of the New 
York Life Insurance Company, the petitioner within 
named, and its agent in this behalf, and that the facts 
stated in the foregoing petition are true and correct. 

ALLEN T. C. GORDON. 


Subscribed and sworn to before me this 19th day 
of March, 1910. 

[Seal] CLARA I. HOUSTON, 

Notary Public. 

My commission expires Jan. 18, 1913. [162] 

ORDER. 

And now, to wit, March 19, 1910, the foregoing 
petition of the New York Life Insurance Company, 
garnishee, presented in open Court, and it appearing 
that the consent of the Lincoln National Bank of 
Pittsburgh and of Charles Hlste, has been obtained, 
upon consideration thereof, and upon motion of 


vs. Effie J. Gould Dunlevy. 165 


Gordon & Smith, Attorneys for Petitioner, it is or- 
dered, adjudged and decreed that the New York Life 
Insurance Company be given leave to pay the sum 
of Two Thousand Four Hundred Seventy-nine and 
Seventy One-hundredths ($2479.70) Dollars into 
this court, to abide the result of the issue to be 
framed by this Court. 
By the Court. [163] 


In the Court of Common Pleas No. 4 of Allegheny 
County, Pa. 


No. 253—First Term, 1910. 
BOGGS & BUHL, INCORPORATED, 
VS. 
EFFIE J. DUNLEVY. 


Consent of the Lincoln National Bank of 
Pittsburgh. 

And now, to wit, March 17th, 1910, comes Messrs. 
Patterson, Sterrett & Acheson, attorneys for and in 
behalf of the Lincoln National Bank of Pittsburgh, 
plaintiff in the suit instituted against Effie J. Dun- 
levy in the Court of Common Pleas No. 3 of Alle- 
gheny County at No. 102, May Term, 1910, and con- 
sent to the New York Life Insurance Company pay- 
ing the sum of $2479.70 into court to abide the re- 
sult of the issue to be framed by the Court. 

PATTERSON, STERRETT & ACHESON, 
Attorneys for the Lincoln National Bank of Pitts- 

burgh. [164] 
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In the Court of Common Pleas No. 4 of Allegheny 
County, Pa. 
BOGGS & BUHL, INCORPORATED, 
VS. 


EFFIE J. DUNLEVY. 


Consent of Charles Elste [in Boggs & Buhl vs. 
Dunlevy ]. 

And now, to wit, March 17th, 1910, comes Levi 
Bird Duff, attorney for and in behalf of Charles 
Elste, plaintiff in the suit instituted against Effie 
J. Dunlevy in the Court of Common Pleas No. 4 of 
Allegheny County at No. 368, Second Term, 1910, 
and consents to the New York Life Insurance Com- 
pany paying the sum of $2479.70 into court, to abide 
the result of the issue to be framed by the Court. 

LEVI BIRD DUFF, 
Attorney for Charles Elste. 

Filed March 19, 1910. [165] 

In the Court of Common Pleas No. Four of Alle- 

gheny County. 

No. 253—First Term, 1910. 

Feigned Issue. 

BOGGS & BUHL, INC.,, et al. 
VS. 
JOSEPH W. GOULD. 
Order of Court Framing Issue and Directing Notice 
to Attachment Creditors [in Boggs & Buhl vs. 


Gould]. 
And now, to wit, May 3d, 1910, it is ordered that 
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the issue to be tried in this case shall be as follows, 
to wit: 

Whether Joseph W. Gould made a valid gift of 
policy No. 305,011, issued to him by the New York 
Life Insurance Company, to Effie J. Gould, now 
Effie J. Dunlevy. 

All attaching creditors of the said Effie J. Dun- 
levy who desire to intervene in this proceeding are 
required to do so as plaintiffs herein on fifteen (15) 
days’ notice to the attorneys of record, and to file 
their statements of claim or demand within said 
period of fifteen (15) days. 

By the Court. 

Filed May 3d, 1910. [166] 

In the Court of Common Pleas No. 4 of Allegheny 
County. 


No. 253—First Term, 1910. 
Feigned Issue. 
No. 2, Second Term, 1910. 


BOGGS & BUHL, INC., A. J. GOULD, and LIN- 
COLN NATIONAL BANK, Intervenors, 
VS. 


JOSEPH W. GOULD. 


Petition and Affidavit of Joseph W. Gould for an 
Order Directing the Prothonotary to Pay Him 
the Money Paid into Court by the New York 
Life Insurance Co., and Order of Court. 

To the Honorable, the Judges of said Court: 

The petition of Joseph W. Gould, the defendant 
above named, respectfully represents: 
That on the 8th day of July, 1907, Boggs & Buhl, 
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Inc., obtained judgment against Effie J. Dunlevy 
(formerly Effie J. Gould) in the sum of $537.76, and 
on the 10th day of November, 1909, the said Boggs 
& Buhl, Inc., caused an execution attachment to be 
issued on its said judgment and named the New York 
Life Insurance Company and Joseph W. Gould as 
garnishees therein. 

That subsequently, to wit, on February 5th, 1910, 
the said New York Life Insurance Company pre- 
sented its petition to your Honorable Court setting 
forth, inter alia, ‘‘That in the year 1889, to wit, on 
January 2d, said petitioner duly entered into a con- 
tract with Joseph W. Gould, one of the garnishees 
in the above entitled proceeding, by the terms of 
which contract petitioner insured the life of said 
Joseph W. Gould, as evidenced by policy number 
305,011, which said policy provided, inter alia, for 
the distribution of certain benefits to the insured at 
the termination of the Tontine Period named 
therein, which benefits were in the form of a cash 
surrender value and amounted to the sum of $2,- 
479.70.” [167] 

“That in the year 1893, to wit, June 27th, said 
Joseph W. Gould made and executed a certain in- 
strument in writing purporting to be an assignment 
of said policy to his daughter, Effie J. Gould, now 
Effie J. Dunlevy. That on or about September 8th, 
1909, the said Joseph W. Gould revoked said assign- 
ment and demanded of said Insurance Company that 
said cash surrender value of said policy, to wit, the 
sum of $2479.70, be paid to him and not to the said 
Effie J. Dunlevy, nee Gould, and the said New York 
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Life Insurance Company, in its said petition, asked 
leave to pay said sum of money into Court for the 
benefit of such person or persons as would appear 
to be entitled thereto.”’ 

On March 19th, 1910, your Honorable Court or- 
dered, adjudged and decreed that the said New York 
Life Insurance Company be given leave to pay said 
sum of $2479.70 into court to abide the result of the 
issue to be framed by the Court, and on March 21st, 
1910, said sum was paid to the Prothonotary and 
receipted for by him, and after deducting his pound- 
age therefrom, there remains the sum of $2471 of 
said fund in the hands of Wm. B. Kirker, Prothon- 
otary of said Court. On March 19th, 1910, your 
Honorable Court ordered that an issue be framed 
wherein the said Effie J. Dunlevy, nee Gould, or those 
representing her interest, being her creditors, in said 
fund, be named as plaintiff in said feigned issue and 
Joseph W. Gould named as defendant therein. 

On May 3d, 1910, your Honorable Court ordered 
that the issue to be tried in said case be as follows: 
‘Whether Joseph W. Gould made a valid gift of 
policy No. 305,011 issued to him by the New York 
Life Insurance Company Effie J. Gould, now Effie 
J. Dunlevy,’’ and further ordered that all attaching 
creditors of said Effie J. Dunlevy who desired to 
intervene in said proceeding were required to do so 
as plaintiffs therein on fifteen days’ notice to the at- 
torneys of record, and to file their statement of claim 
or demand therein within the said period of fifteen 
days. [168] 

That said notice was duly served on the attorneys 
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for all of the attaching creditors of said Effie J. Dun- 
levy on May 3d, 1910, and the said Boggs & Buhl, 
Inc., A. J. Gould and the Lincoln National Bank of 
Pittsburgh intervened in said feigned issue and filed 
their statement of claim, to which the said Joseph 
W. Gould filed answer and also a plea therein, and 
said feigned issue was placed on the issue docket for 
trial. 

That on the 11th day of June, 1910, on petition of 
said Joseph W. Gould, by his attorney, L. B. D. 
Reese, and after due notice to all parties in interest, 
the Court ordered that said feigned issue be placed 
at the head of Trial List No. 7 of said Court for 
trial. 

That on Friday, September 16th, 1910, said case 
was called for trial and placed on the weekly trial 
list to be taken up on Monday, the 19th day of Sep- 
tember, 1910. That said case was called for trial on 
said 19th day of September, 1910, and on the same 
day a verdict was rendered for the defendant; and 
on September 24th, 1910, no motion having been 
made for a new trial, judgment was entered on said 
verdict. 

That on the 26th day of September, 1910, notice 
was served on the attorneys of all of the above- 
named intervenors notifying them that an applica- 
tion will be made on Saturday morning, October 1st, 
1910, at 9:30 o’clock, or as soon thereafter as the 
Court will hear the same, for an order directing Wm. 
B. Kirker, Esq., Prothonotary, to pay the money now 
in his hands, received from the New York Life In- 
surance Company as aforesaid, to Joseph W. Gould 
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or his attorney, unless an appeal was taken therein 
in the meantime; which said notice is hereto attached 
and made part hereof; and that no appeal has been 
taken in said proceedings. 

Your petitioner therefore prays your Honorable 
Court for an order directing Wm. B. Kirker, Esq., 
Prothonotary, to pay the money now in his hands, 
received from the New York Life Insurance Com- 
pany in said proceedings, to wit, the sum of $2471, 
to Joseph W. [168] Gould, the defendant, or to 
his attorney, L. B. D. Reese, forthwith. And he will 
ever pray, etc. 

JOSEPH W. GOULD. 
State of Pennsylvania, 
County of Allegheny,—ss. 

Joseph W. Gould, being duly sworn according to 
law, deposes and says that the facts stated in the 
foregoing petition are true as he verily believes. 

JOSEPH W. GOULD. 


Sworn to and subscribed before me this 1st day of 
October, 1910. 

WM. B. KIRKER, 
eno: 
ORDER. 

And now, to wit, October Ist, 1910, the within 
petition presented in open court, and upon consid- 
eration thereof the prayer of said petition is granted. 
And it is ordered, adjudged and decreed that Wm. 
B. Kirker, Esq., Prothonotary, pay to Joseph W. 
Gould, or to his attorney of record, L. B. D. Reese, 
forthwith the sum of Twenty-four Hundred and 
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Seventy-one ($2471) Dollars, that being the amount 
received by said Prothonotary from the New York 
Life Insurance Company March 21st, 1910, less his 
poundage, viz., Eight Dollars and Seventy Cents 
($8.70) by virtue of an order of this Court dated 
March 19th, 1910. Said money having been paid 
to said Prothonotary by said Insurance Company 
and received by him in proceedings at No. 253 First 
Term, 1910, of this Court. 


By the Court. [170] 


In the Court of Common Pleas No. 4 of Allegheny 
County. 
No. 258—First Term, 1910. 
Feigned Issue No. 2, Second Term 1910. 

BOGGS & BUHL, INC., and A. J. GOULD and 

LINCOLN NATIONAL BANK, Interve- 

nors, 

VS. 


JOSEPH W. GOULD. 


Please take notice that an application will be made 
on Saturday morning, October Ist, 1910, at 9:30 
o’clock, or as soon thereafter as the Court will hear 
the same, for an order directing Wm. B. Kirker, 
Esq., Prothonotary, to pay the money now in his 
hands received by him from the New York Life In- 
surance Company, per Order of Court in above- 
stated proceedings, to Joseph W. Gould, the defend- 
ant, or to his attorney, unless an appeal is taken 
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therein in the meantime. 
i. B. D. REESE, 
Attorney for Joseph W. Gould. 
Pittsburgh, Sept. 26th, 1910. 
To 8. H. Huselton, Esq., Attorney for Boggs 
& Buhl, Inc. 
W. C. McClure, Esq., Attorney for A. J. Gould. 
Patterson, Sterrett & Acheson, Attorneys for 
Lincoln National Bank, Intervenors. 
Service of above notice accepted this 26th Sept., 
1d KO 
S. H. HUSELTON, 
For Boggs & Buhl. 
W. C. McCLURE, 
Atty. tor Ay J. Gould 
Service of within notice accepted this 26th day of 
September, 1910. 
PATTERSON, STERRETT & ACHESON, 
Attys. for Lincoln National Bank. 
Filed-Oct. 1, 1910. [171] 


[Feigned Issue Docket Entries in Boggs & Buhl vs. 
Gould. ] 


In the Court of Common Pleas No. Four of Alle- 
gheny County, Penna. 
Feigned Issue Docket Entries. 
Feigned Issue No. 2, Second Term, 1910. 
No, 253—First Term, 1910. 
BOGGS & BUHL, INC., A. J. GOULD and LIN- 
COLN NATIONAL BANK, Intervenors, 
vs. 
JOSEPH W. GOULD. 
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April 1, 1910, afft. and statement filed. And 
now, May 3, 1910, it is ordered that the issue to be 
tried in this case shall be as follows: Whether 
Joseph W. Gould made a valid gift of policy No. 
305,011 issued to him by the New York Life Insur- 
ance Co. to Effie J. Gould, now Effie J. Dunlevy, all 
attaching creditors of said Effie J. Dunlevy, who 
desire to intervene in this proceeding, are required 
to do so as plaintiffs herein, on fifteen (15) days 
notice to the attorneys of record, and to file their 
statements of claim or demand within said period of 
fifteen (15) days. May 3, 1910, notice of above or- 
der served on Levi Bird Duff, atty. for Charles 
Elste, Patterson, Sterrett & Acheson, attys. for Lin- 
coln National Bank, 8. H. Huselton, atty. for Boggs 
& Buhl, Robert T. Watt, atty. for Pgh. Bank for 
Savings, W. C. McClure, atty. for A. J. Gould, Sarah 
B. Gould and Frank W. Taft. May 18, 1910, afft. 
and statement of A. J. Gould filed. May 19, 1910, 
afft. and statement of Lincoln National Bank of 
Pittsburgh filed. And now, May 21, 1910, it is 
ordered that within statement be marked refiled. 
June 6, 1910, answer of Joseph W. Gould filed. 
June 7, 1910, plea filed. June 11, 1910, praecipe for 
issue filed. And now, June 11, 1910, it is ordered 
that above case be placed at the head of trial list 
No. 7 for trial. Sept. 19, 1910, on trial list and jury 
sworn Ho Die verdict for the defendant. Sept. 24, 
1910, sheriff’s receipt paid by defts. atty. for ver- 
dict fee filed and judgment on the verdict. [172] 

(Signed) JOHN A. McCALL, 
President. 
Per KE. LAWES.”’ 
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That at the time the said assignment was made by 
the said Joseph W. Gould, the said Effie J. Dunlevy 
was of the age of —— years, and resided with her 
father, the said Joseph W. Gould, at that time, and 
for a long time subsequent thereto, to wit, up to the 
time of her marriage with Richard M. Dunlevy. 

That subsequent to the assignment aforesaid the 
said Joseph W. Gould ratified the said assignment, 
and informed his daughter and others of said as- 
signment, and stated that the proceeds of said policy 
were to go to his daughter, Effie J. Dunlevy. 

Wherefore by virtue of the foregoing assignment, 
duly made, executed and delivered by the defendant 
Joseph W. Gould, as herein set forth, all the rights 
and benefits of the fund as aforesaid are now the 
property of Effie J. Dunlevy, and by reason thereof 
the claimant herein, A. J. Gould, claims of the said 
estate the amount as may appear bv liquidation of 
the judgment in his attachment execution, all of 
which he expects to prove upon the trial of this 


cause. 
W. C. McCLURE, 


Attorney for A. J. Gould, Claimant. 


State of Pennsylvania, 
County of Allegheny,—ss. 

Personally appeared before me, the undersigned 
authority, A. J. Gould, who being duly sworn accord- 
ing to law deposes and says, that the statements 
herein contained in so far as the same are within 
his knowledge, are true, and that so far as they are 
derived from information from others, he believes 


them to be true. 
A. J. GOULD. [173] 
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Sworn to and subscribed before me this 16th day 
of May, 1910. 
[Seal ] W. C. McCLURE, 
Notary Public. 
My commission expires January 18, 1913. 
Filed May 18, 1910. [174] 
In the Court of Common Pleas No. 4 of Allegheny 
County, Penna. 
No. 258—First Term, 1910. 
BOGGS & BUHL, INCORPORATED, 
VS. 
EFFIE J. DUNLEVY. 
Statement of Claim of the Lincoln National Bank 
of Pittsburgh. 
The Lincoln National Bank of Pittsburgh, an at- 
taching creditor of Effie J. Dunlevy, having, by order 


of Court entered March , 1910, been granted 
leave to intervene in the above-entitled case as party 


plaintiff, makes the following statement of claim: 
That at No. 102 May Term, 1910, of the Court of 
Common Pleas No. 3 of Allegheny County, the Lin- 
coln National Bank of Pittsburgh, this claimant 
brought a suit in foreign attachment against the said 
Effie J. Dunlevy, a nonresident of Pennsylvania, 
formerly Effie J. Gould, and now intermarried with 
R. M. Dunlevy, which said record is hereby referred 
to and made part hereof and attached hereto, and 
made part hereof marked Exhibit ‘‘A,’’ is a copy 
of the statement of claim filed at said number and 
term; that the Court has ordered that said Effie J. 
Dunlevy, together with all attaching creditors who 
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may wish to intervene, shall be plaintiffs and Joseph 
W. Gould shall be defendant, to determine the issue 
as to whether Joseph W. Gould made a valid gift of | 
policy No. 305,011, issued by the New York Life 
Insurance Company to Effie J. Gould, now Effie J. 
Dunlevy; that the said Joseph W. Gould is the 
father of said Effie J. Gould, now Effie J. Dunlevy; 
that on or about January 22, 1889, the New York 
Life Insurance Company issued a policy of life in- 
surance on the life of the said Joseph W. Gould, 
said policy being No. 305,011 and said policy was to 
mature at the end of twenty years from its date, 
that is to say, at the expiration of [175] twenty 
years from January 22, 1889, there would become 
due and payable on said policy the sum of $2479.70. 

That on or about June 27, 1893, the said Joseph 
W. Gould made an assignment in writing of said 
policy, by virtue of which he assigned all of his right 
and all the benefits under said policy to his said 
daughter, Effie J. Gould, now Effie J. Dunlevy, said 
assignment was as follows, namely: 

‘‘For value received, I hereby assign and transfer 
unto Effie J. Gould of Pittsburgh, Pa., the policy of 
insurance, known as No. 305,011, issued by the New 
York Life Insurance Company upon the life of 
Joseph W. Gould of Pittsburgh, Pa., and all divi- 
dends and benefit and advantage to be had or de- 
rived therefrom, subject to the conditions of the said 
policy and under the rules and regulations of the 
company. 

Witness my hand and seal this 27th day of June, 
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one thousand eight hundred and ninety-three. 
(Signed) JOSEPH W. GOULD.”’ 

—and said assignment was duly acknowledged by 
Joseph W. Gould before Henry C. Ryan, a notary 
public, who attached his certificate of acknowledg- 
ment thereto, and said assignment was, on or about 
June 30, 1898, delivered to the New York Life In- 
surance Company, and the said company issued a 
certain writing as follows: 

‘‘The New York Life Insurance Company in ac- 
cordance with its rules as stated above has retained 
a duplicate of this assignment. 

(Signed) JOHN A. McCALL, 

President. 
Per E. LAWES.”’ 

That the said Effie J. Gould, to whom said as- 
signment was made, was subsequently intermarried 
with R. M. Dunlevy, and is the defendant in the 
foreign attachment proceeding, above referred to; 
that the said Effie J. Gould, now Effie J. Dunlevy, by 
virtue [176] of said assignment, became the 
beneficiary under said policy and was such benefi- 
clary on January 22, 1899, on which date there be- 
came due, under the terms and conditions of said 
policy, to her the sum of $2,479.70, which sum the 
New York Life Insurance Company has paid into 
court. 

That the said Effie J. Dunlevy is entitled to re- 
ceive said proceeds of said policy of insurance, sub- 
ject to the rights of the attaching creditors, and 
this claimant, as an attaching creditor of said Effie 
J. Dunlevy, claims so much of said sum so paid into 
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court as aforesaid as may be sufficient to satisfy its 
claim with costs. 

THE LINCOLN NATIONAL BANK OF 

PITTSBURGH. 
By H. A. JOHNSTON, 
Cashier. 

State of Pennsylvania, 
County of Allegheny,—ss. 

Before me, the undersigned authority, personally 
appeared H. A. Johnston, cashier of the Lincoln 
National Bank of Pittsburgh, who being duly sworn 
according to law deposes and says that the aver- 
ments contained in the foregoing statement of claim 
are true and correct, as he is informed and believes 
and expects to be able to prove upon the trial of this 
case. 

H. A. JOHNSTON. 

Sworn to and subscribed before me this 18th day 
of @llay, 1910: 

[Seal] M. D. ULLERY, 

Notary Public. 

My commission expires: 


My commission expires January 19th, 1911. 
[177] 
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Pee LBIT “A.” 


In the Court of Common Pleas No. 3 of Allegheny 
County, Penna. 


No. 102—May Term, 1910. 


THE LINCOLN NATIONAL BANK OF PITTS- 
BURGH, a Corporation, 
vs. 


EFFIE J. DUNLEVY, a Nonresident of Pennsyl- 
vania, Formerly EFFIE J. GOULD, and 
now Intermarried with R. M. DUNLEVY. 

STATEMENT OF CLAIM. 

The Lincoln National Bank of Pittsburgh, the 
above-named plaintiff, brings this suit against Effie 
J. Dunlevy, formerly Effie J. Gould, and now inter- 
married with R. M. Dunlevy, the above-named de- 
fendant, a nonresident of the State of Pennsylvania, 
upon a cause of action whereof the following is a 
statement: 

The plaintiff, since a date prior to August 16, 
1907, has been and still is a national banking asso- 
ciation, under the laws of the State of Pennsyl- 
vania, having its principal place of business in the 
City of Pittsburgh, Pennsvlvania. 

On August 16, 1907, the said Effie J. Dunlevy, de- 
fendant above named, made and executed a certain 
check in writing, a true copy of which is as follows: 
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Pittsburgh, Pa., Aug. 16, 1907. 
THE MARINE NATIONAL BANK, 
Smithfield Street & Third Avenue, 

Pay to the order of R. M. Dunlevy $175.00 One 
Hundred and Seventy-five no/100 Dollars. 

Endorsed: EFFIE J. DUNLEVY. 

eM DUNLE VY.’ 

The said check, made to the order of R. M. Dun- 
levy as [178] aforesaid in the sum of $175 was 
then and there endorsed by R. M. Dunlevy and deliv- 
ered to the plaintiff, and the plaintiff cashed the 
same, paying to the said R. M. Dunlevy the sum of 
$175 called for by the check. The said check was 
duly presented for payment at the Marine National 
Bank, upon which it was drawn but payment thereof 
was refused for the reason that there was not suffi- 
cient funds in said bank to the credit of the maker 
with which to pay said check. The payment of said 
check has been repeatedly demanded from the said 
defendant, but she has neglected and refused to pay 
the same, and no interest has ever been paid on the 
same, and the plaintiff therefore claims of the de- 
fendant the sum of $175 with interest thereon from 
August 16, 1907. There are no credits, setoffs or 
counterclaims of any kind, and said sum of $175 with 
interest aforesaid is wholly and justly due, owing 
and unpaid. 

Wherefore plaintiff brings this suit. 

THE LINCOLN NATIONAL BANK OF 
PITTSBURGH. 
By H. A. JOHNSTON. 
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State of Pennsylvania, 
County of Allegheny,—-ss. 

Before me, the undersigned authority, personally 
appeared H. A. Johnston, who being duly sworn 
according to law deposes and says that he is cashier 
of The Lincoln National Bank of Pittsburgh, plain- 
tiff above named, and makes his affidavit in its be- 
half, and that the averments set forth in the fore- 
going statement are true and correct, as he verily 
believes and expects to be able to prove upon the 
trial of this case. 

H. A. JOHNSTON. 

Sworn to and subscribed before me this day 
of February, 1910. 


Notary Public. 
My com. expires: 
Filed May 19, 1910. [179] 
In the Court of Common Pleas No. Four of Alle- 
gheny County. 
No. 253—First Term, 1910. 
No. 2 Feigned Issue. 
BOGGS & BUHL, INC., et al., 
VS. 
JOSEPH W. GOULD. 
Answer of Joseph W. Gould [to Statements of 
Claim in Boggs & Buhl vs. Gould]. 


Joseph W. Gould, the defendant above named, by 
L. B. D. Reese, his attorney, comes and makes an- 
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swer to the several statements of claim filed in the 
above stated case and says that the said several 
plaintiffs in said action named ought not to have 
and maintain their said action against the defend- 
ant for the following reasons, viz: 

1. The defendant, Joseph W. Gould, did not 
make a valid gift of policy No. 305,011, issued to 
him by the New York Life Insurance Company to 
Effie J. Gould, now Effie J. Dunlevy. 

2. The defendant, Joseph W. Gould, never deliv- 
ered said policy of insurance nor the assignment 
thereof to Effie J. Gould now Effie J. Dunlevy, but 
retained both said policy and the assignment thereof 
from the time said policy was issued and said as- 
slgnment was made, up to the present time, and paid 
all premiums on said policy maturing after the date 
of said assignment. 

3. The defendant, Joseph W. Gould, never de- 
livered said policy nor the assignment thereof, but 
retained possession thereof for the purpose of re- 
voking the same should he be living at the time all 
premiums on said policy were paid so that he might 
receive the cash surrender value thereof; and the 
said defendant did revoke said assignment after all 
premiums on said policy had been paid and notified 
the said Insurance Company to pay the cash sur- 
render value thereof to him and not to the said 
Effie J. Gould now Effie J. Dunlevy. [180] 

At the time of making an assignment of said pol- 
icy to the said Effie J. Gould, it was his intention 
that she should have the benefit thereof in case of 
his death before the arrival of the Tontine Period 
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thereof; it being his further intention that, if living 
at the time when all premiums were paid on said 
policy, to receive the cash surrender value thereof 
himself. And that he never intended that the said 
Effie J. Gould, now Effie J. Dunlevy, should receive 
any moneys on said policy except in the event of his 
death before all of the premiums on said policy had 
been paid. . 

4. The defendant, Joseph W. Gould, never rati- 

fied the assignment of said policy by word or deed, 
and denies the allegation contained in the statement 
of claim filed in the above case by A. J. Gould ‘‘that 
subsequent to the assignment aforesaid, the said 
Joseph W. Gould ratified the said assignment and 
informed his daughter and others of said assign- 
ment and stated that the proceeds of said policy were 
to go to his daughter, Effie J. Dunlevy.”’ 
5. The said assignment of said policy as set forth 
in the several statements filed by the several plain- 
tiffs in the above action was a voluntary act of the 
defendant, Joseph W. Gould, without consideration, 
and was subject to his power of revocation, and said 
defendant did revoke said assignment after all the 
premiums thereon were paid and before any pay- 
ments under said assignment had been made to the 
said Effie J. Dunlevy. 

6. The assignment set forth in plaintiffs’ several 
statements of claim is invalid for want of delivery. 

7. The defendant, Joseph W. Gould, is advised 
that the indebtedness of the said Effie J. Gould, 
now Effie J. Dunlevy, to the said A. J. Gould is less 
than three hundred dollars ($300) and the judgment 
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confessed by the said Effie J. Dunlevy to the said 
A. J. Gould, upon which his right to interplead in 
this case is [181] founded, is fraudulent and void 
in any amount in excess of about Two hundred Dol- 
lars ($200). 

The said Effie J. Gould, now Dunlevy, had no 
knowledge of the absolute assignment of said policy 
to her until notified by the New York Life Insur- 
ance Company after the payment of the last prem- 
ium due thereon by the defendant, Joseph W. Gould, 
which said notice was given her before defendant re- 
voked said assignment. 

JOSEPH W. GOULD, 
By L. B. D. REESE, 
His Attorney. 
June 6th, 1910 (filed). [182] 


In the Court of Common Pleas No. 4 of Allegheny 
County. 
No. 2583—First Term, 1910. 
No. 2 Feigned Issue. 
BOGGS & BUHL, INC., et al., 


VS. 
JOSEPH GOULD. 


Plea [of Joseph W. Gould in Boggs & Buhl vs. 
Gould]. 

And now, June 7th, 1910, comes Joseph W. Gould, 
the defendant above named, by L. B. D. Reese, his 
attorney, and for a plea in the issue in this behalf 
says, that the right and title to the fund paid into 
court by the New York Life Insurance Company on 
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policy No. 305,011 is not in Effie J. Gould, now 
Effie J. Dunlevy, or in the plaintiffs as set out in 
their statements of claim or declarations, but that 
said fund belongs to, and is the property of, this de- 
fendant. 

And for a further plea defendant says that no 
valid gift of said policy No. 305,011, issued to him 
by the said New York Life Insurance Company 
was ever made to said Effie J. Gould, now Effie J. 
Dunlevy, in that said policy nor the assignment 
thereof was ever delivered to her. 

And for a further plea in this behalf, defendant 
pleads the matters set forth in his answer to the 
plaintiffs’ statements of claim or declarations. 

JOSEPH W. GOULD, 
By L. B. D. REESE, His Atty. 
Filed June 7th, 1910. [183] 


In the Court of Common Pleas No. 4 of Allegheny 
County. 


No. 258—First Term, 1910. 
No. 2 Feigned Issue. 
BOGGS & BUHL, Incorporated, et al., 


VS. 

JOSEPH GOULD. 

Notice of Application to Have Case Placed at Head 
of Trial List No. 7th for Trial [in Boggs & 
Buhl vs. Gould]. 

Please take notice that an application will be 
made in above stated case on Saturday morning, 
June 11th, 1910, at 9:30 o’clock or as soon thereafter 
as the Court will hear the same, for an order direct- 
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ing that said case shall be placed at the head of 
Trial List No. 7 of said Court for trial. 
lL. Bb. D. REE, 
Attorney for Defendant. 
Pittsburgh, June 7th, 1910. 
Service of the within notice accepted this 7th day 
of June, 1910. 
W. D. McCLURE, 
Atty. for A. J. Gould. 
S. H. HUSELTON, 
Atty. for Boggs & Buhl. 
PATTERSON, STERRETT & ACHESON, 
Attys. for Lincoln Nat. Bank. [184] 
Wm. B. Kirker Esq., 
ero. 
Please put above case on Issue Docket. 
L. B. D. REESE, 
Atty. for Deft. 
Filed June 11th, 1910. [185] 
In the Court of Common Pleas No. 4 of Allegheny 
County. 
No. 253—First Term, 1910. 
No. 2 Feigned Issue. 
BOGGS & BUHL, INC., et al., 
VS. 
JOSEPH GOULD, 
Petition to Have Issue Placed at Head of Trial List 
No. 7 [in Boggs & Buhl vs. Gould]. 


To the Honorable, the Judges of said Court: 
The petition of Joseph W. Gould, the defendant 
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above named, by L. B. D. Reese, his attorney, re- 
spectfully represents: 

That some time prior to November 10th, 1909, 
Boggs & Buhl, Inc., obtained judgment against 
Effie J. Dunlevy (formerly Effie J. Gould), and on 
the said 10th day of November, 1909, the said Boggs 
& Buhl, Inc., caused an execution attachment to be 
issued on its said judgment and named the New 
York Life Insurance Company and Joseph W. 
Gould as garnishees therein. 

That subsequently, to wit, on February Sth, 1910, 
the said New York Life Insurance Company pre- 
sented its petition to your Honorable Court, setting 
forth, inter alia, ‘‘That in the year, 1889, to wit, on 
January 22d, said petitioner duly entered into a 
contract with Joseph W. Gould, one of the garni- 
shees in the above-entitled proceeding, by the terms 
of which contract petitioner insured the life of the 
said Joseph W. Gould, as evidenced by policy No. 
305,011, which said policy provided, inter alia, for 
the distribution of certain benefits to the insured 
at the termination of the Tontine Period named 
therein, which benefits were in the form of a cash 
surrender value and amounted to the sum of 
$2479.70.”’ 

‘‘That in the year 1893, to wit, June 27th, the 
said Joseph W. Gould made and executed a certain 
instrument in writing purporting to be an assign- 
ment of said policy to his daughter, Effie [186] 
J. Gould, now Effie J. Dunlevy.’’ 

That on or about September 8th, 1909, the said 
Joseph W. Gould revoked said assignment and de- 
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manded of said Insurance Company that said cash 
surrender value of said policy, to wit, the sum of 
$2479.70, be paid to him and not to the said Effie 
J. Dunlevy (nee Gould), and said New York Life 
Insurance Company, in its said petition, asked leave 
to pay said sum of money into court for the benefit 
of such person or persons as would appear to be en- 
titled thereto. 

On March 19th, 1910, your Honorable Court 
ordered, adjudged and decreed that the said New 
York Life Insurance Company be given leave to 
pay said sum of $2479.70 into court to abide the re- 
sult of the issue to be framed by the Court, and on 
March 21st, 1910, said sum was paid to the Protho- 
notary and receipted for by him, and after deduct- 
ing his poundage therefrom, there remains the sum 
of $2471 of said fund in court. 

On March 19th, 1910, your Honorable Court di- 
rected that an issue be framed wherein the said 
Effie J. Dunlevy (nee Gould), and those represent- 
ing her interest, being her creditors, in said fund 
be named as plaintiff in said Feigned Issue and 
Joseph W. Gould named as the defendant therein. 

On May 3d, 1910, your Honorable Court ordered 
that the issue to be tried in said case be as follows: 
‘‘Whether Joseph W. Gould made a valid gift of 
policy No. 305,011, issued to him by the New York 
Life Insurance Company, to Effie J. Gould, now 
Effie J. Dunlevy,’’ and further ordered that all 
attaching creditors of said Effie J. Dunlevy who de- 
sired to intervene in said proceeding were required 
to do so as plaintiffs therein on fifteen days’ notice 
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to the attorneys of record, and to file their state- 
ments of claim or demand therein within said per- 
iod of fifteen days. 

That said notice was duly served on the attorneys 
for all judgment creditors of the said Effie J. Dun- 
levy on May 3d, 1910, [187] and all who desired, 
have intervened in said Feigned Issue and an an- 
swer to said statements or declarations has been 
filed by the said Joseph W. Gould, and he has also 
filed a plea therein, and said Feigned Issue can now 
be placed on the Issue Docket for Trial. 

That under the rules of Court the said Feigned 
Issue must be placed on the Issue Docket as other 
causes; and if the said cause is so placed on the 
Issue Docket, it will be at least two years before a 
trial thereof can be reached, and the fund herein- 
before recited in the hands of the Court will remain 
undisturbed for at least that length of time, which 
will be a hardship on whoever may be entitled to 
receive the same. 

Your petitioner avers that he is entitled to said 
fund and therefore prays your Honorable Court that 
said Feigned Issue be placed at the head of Trial 
List No. 7 of your Honorable Court for trial, so that 
he may receive said fund or it may be determined 
as nearly as possible to whom the same is to be paid. 

And he will ever pray, ete. 

JOSEPH W. GOULD, 
By L. B. D. REESE, 
His Atty. 
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State of Pennsylvania, 
County of Allegheny,—ss. 

L. B. D. Reese, being duly sworn according to law, 
deposes and says that the facts stated in the fore- 
going .petition are true as he verily believes, and 
that he makes this petition on behalf of Joseph W. 
Gould, who is now in the State of Idaho. 

L. B. D. REESE, 

Sworn to and subscribed before me this 10th day 
of June, 1910. 

[Seal] ALICE E. DUFF, 

Notary Public. 

My commission expires January 21, 1911. [188] 

And now, to wit, June 11th, 1910, the within pe- 
tition presented in open court, and it appearing to 
the Court that all parties in interest have received 
notice of this application, it is now ordered that 
William B. Kirker, the Prothonotary of this Court, 
place the above-stated Feigned Issue at the head of 
Trial List No. 7 of this Court for trial. : 

By the Court. 
Filed June 11th, 1910. [189] 
In the Court of Common Pleas No. 4 of the County of 
Allegheny, Pa. 
No. 253—First Term, 1910. 
Feigned Issue No. 2. Second Term, 1910. 
BOGGS & BUHL, INC., A. J. GOULD and LIN- 
COLN NATIONAL BANK, Intervenors, 
versus 


JOSEPH W. GOULD. 
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Verdict. 

And now, to wit, Sept. 19th, 1910, we, the Jurors 
empanelled in the above-entitled case find verdict 
for defendant. 

[Endorsed]: No. 253—First Term 1910. Feigned 
Issue No. 2, 2d T., 1910. Boggs & Buhl, Inc., A. J. 
Gould and Lincoln National Bank, Intervenors, 
versus Joseph W. Gould. Jury Sworn. Verdict. 
Filed Sept. 19th, 1910. Wm. B. Kirker, Protho- 
notary. [190] 

Pittsburgh, Sept. 24, 1910. 

RECEIVED from L. B. D. Reese FOUR DOL- 
LARS, Verdict Fee, in the case of Boggs & Buhl, 
Ine., at al. vs. Jos. W. Gould, being No. 253 of First 
Term, A. D. 1910. 

JUDD H. BRUFF, 
Sheriff. 


[Endorsed on face]: Allegheny County. [En- 
dorsed on back thereof]: No. 253—I1st Term, 1910. 
F. I. 2. Boggs & Buhl, Lincoln Nat. Bank vs. Jos. 
W. Gould. Filed Sept. 24, 1910. [191] 


[Certificate to Record in Boggs & Buhl vs. 
Dunlevy. | 


Commonwealth of Pennsylvania, 
Allegheny County,—-ss. 
I, Wm. B. Kirker, Prothonotary of the Court 
of Common Pleas No. Four in and for said county, 
certify that the foregoing is a full 
[Court Seal] and correct copy of the whole record 
of the case therein stated, wherein 
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Boggs & Buhl, Plaintiff, and Effie J. Dunlevy, De- 
fendant, as the same remains of record before the 
said Court at No. 777 of Third Term, A. D. 1907. 

In Testimony Whereof, I have hereunto set my 
hand, and affixed the seal of the said Court, the 19th 
day of December, A. D. 1910. 

WM. B. KIRKER, 
Prothonotary. 
Allegheny County,—ss. 

I, Joseph M. Swearingen, President Judge of the 
Court of Common Pleas No. Four in and for said 
County, certify that Wm. B. Kirker, by whom the 
above attestation was made, was, at the date 
thereof, Prothonotary of said Court, duly qualified; 
and the said attestation is in due form of law, and 
made by the proper officer. 

Witness my hand and seal the 19th day of De- 
cember, A. D. 1910. 

JOSEPH M. SWEARINGEN, [Seal] 

P.J. [192] 

Allegheny County,—ss. 

I, Wm. B. Kirker, Prothonotary of the Court of 
Common Pleas No. Four for said 
[Court Seal] County, certify that Hon. Jos. M. 
Swearingen, Esq., by whom _ the 
above certificate was given, and whose name is 
thereby subscribed in his own proper handwriting, 
was at the date thereof President Judge of the said 

Court, duly commissioned and sworn and acting. 
In Witness Whereof, I have hereunto set my hand 
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and affixed the seal of said court, the 19th day of 
December, 1910. 
WM. B. KIRKER, 
Prothonotary. 

[Endorsed on back thereof]: Boggs & Buhl 
vs. Effie J. Dunlevy. 

Exemplification of Record. At No. 777—Third 
Term, 1907, from the Court of Common Pleas No. 
Four, in and for the County of Allegheny, Penn- 


sylvania. 
LG, (een nee ae a erect. $537 .76 
Int. from July 8th, 1907. 
Aile@hetigg © OO Gcts aes. 10.25 
is eC Ord: Girsy eee nee 35.00 


WILLIS F. McCOOK, 
S. H. HUSELTON, 
Att’y for Pl’ff. [193] 
[Endorsed]: Filed Dec. 7, 1911. Southard Hoff- 
man, Clerk. By W. B. Maling, Deputy Clerk. 
[194] 


In the United States District Court, Northern Dis- 
trict of California, Second Dwision. 
EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
VS. 
NEW YORK LIFE INSURANCE COMPANY, a 


Corporation, and JOSEPH W. GOULD, 
Defendants. 
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Stipulation Waiving Trial by Jury. 
A trial by jury is hereby expressly waived in the 
above-entitled action. 
FRANK W. TAFT, 
CLARENCE COONAN, 
NAT SCHMULOWITZ, 
Attorneys for Plaintiff. 
PAGE, McCUTCHEN, KNIGHT & OLNEY, 
Attorneys for Defendants. 


[Endorsed]: Filed May 16, 1912. Jas. P. Brown, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [195] 


At a stated term, to wit, the March, A. D. 1918, of 
the District Court of the United States of 
America, in and for the Northern District of 
California, Second Division, held at the court- 
room in the City and County of San Francisco, 
on Monday, the 10th day of March, in the year 
of our Lord one thousand nine hundred and 13. 
Present: The Honorable WILLIAM C. VAN 
FLEET, District Judge. 

No. 15,041. 


EFFIE J. GOULD DUNLEVY 
vs. 
NEW YORK LIFE INS. CO. et al. 
Order for Judgment. 
This cause heretofore tried and submitted being 
now fully considered and the Court having rendered 
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its opinion in writing, it was ordered, in accordance 
therewith, that Effie J. Gould Dunlevy, plaintiff, do 
have and recover of and from New York Life In- 
surance Company, a corporation, defendant the sum 
of $3,195.70 and costs, and that the defendant, Jos- 
eph W. Gould, be and he hereby is debarred from 
participating in said sum of money or any part 
thereof. [196] 


In the District Court of the United States, Northern 
District of California, Second Division. 


No. 15,041. 


EFFIE J. GOULD DUNLEVY, 
Plaimwiie 
VS. 
NEW YORK LIFE INSURANCE COMPANY, a 
Corporation, and JOSEPH W. GOULD, 
Defendants. 


Judgment. 

This cause having come on regularly for trial 
upon the 29th day of May, 1912, before the Court sit- 
ting without a jury, a trial by jury having been spe- 
cially waived by written stipulation of the attorneys 
for the respective parties; Frank W. Taft, Esq., 
appearing as the attorney for the plaintiff and F. W. 
Boland, Esq., appearing on behalf of Messrs. Page, 
McCutchen, Knight & Olney, attorneys for the de- 
fendants; and evidence on behalf of the respective 
parties having been introduced and closed, and the 
cause having been submitted to the Court for con- 
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sideration and decision, and briefs having been 
filed, and the Court, after due deliberation, having 
ordered that judgment be entered herein in favor of 
plaintiff and against defendants and for costs: 
Now, therefore, by virtue of the law and by rea- 
son of the premises, it is considered by the Court 
that Effie J. Gould Dunlevy plaintiff, do have and 
recover of and from New York Life Insurance Com- 
pany, a Corporation, defendant, the sum of Three 
Thousand One Hundred Ninety-five and 70/100 
($3,195.70) Dollars, together with her costs herein 
expended taxed at $26.90, and it was further ordered 
that the defendant Joseph W. Gould be and he 
hereby is barred from participating in said sum of 
money or any part thereof. [197] 
Judgment entered March 10, 1913. 
W. B. MALING, 
Clerk. 
By J. A. Schaertzer, 
Deputy Clerk. 
A True Copy, Attest: 
[Seal] W. B. MALING, 
Clerk. 
By J. A. Schaertzer, 
Deputy Clerk. 
[Endorsed]: Filed March 10, 1913. W. B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[198] 


~~. 
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In the District Court of the United States for the 
Northern District of California, 


No. 15,041. 


EFFIE J. GOULD DUNLEVY, 
VS. 


NEW YORK LIFE INSURANCE CO. 


Certificate to Judgment-roll. 

I, W. B. Maling, Clerk of the District Court of the 
United States for the Northern District of Califor- 
nia, do hereby certify that the foregoing papers 
hereto annexed constitute the judgment-roll in the 
above-entitled action. 

Attest my hand and the seal of said District 
Court, this 10th day of March, 1913. 

[Seal] W. B. MALING, 

Clerk. 
By J. A. Schaertzer, 
Deputy Clerk. 


[Endorsed]: Filed March 10th, 1913. W.B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[199] 
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In the District Court of the United States, Northern 
District of California, Second Division. 
No. 15,041. 
EFFIE J. GOULD DUNLEVY, 


ieanntitt, 
VS. 


NEW YORK LIFE INSURANCE COMPANY, a 
Corporation, and JOSEPH W. GOULD, 
Defendants. 
Opinion. 
FRANK W. TAFT, CLARENCE COONAN, and 
NAT SCHMULOWITZ, for Plaintiff. 
PAGE, McCUTCHEN, KNIGHT & OLNEY, for 
Defendant New York Life Insurance Company. 


VAN FLEET, District Judge: 

Plaintiff brings this action to recover $2,479.70, 
the cash surrender value accrued under the tontine 
provisions of a policy of life insurance issued by the 
defendant insurance company on the life of its co- 
defendant Joseph W. Gould, the father of plaintiff, 
the policy being alleged to have been assigned by 
Gould to plaintiff. 

The defenses of the insurance company are, (1) 
that there was no valid or perfected assignment of 
the policy to the plaintiff; and (2) that plaintiff 
is concluded by a judgment recovered against the 
company by its codefendant Gould on the same de- 
mand in the Court of Common Pleas of the State 
of Pennsylvania, under which judgment the amount 
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involved has been fully paid to the latter. The an- 
swer of the defendant Gould, while silent as to 
the judgment, sets up that the assignment counted 
on never became perfected for reasons that will be 
[200] hereafter noticed. 

1. As to the validity of the alleged assignment: 
The policy was issued to Gould, then a resident of 
Pittsburgh, Pennsylvania, in 1889. In 1893, while 
his daughter, the plaintiff, was a child of thirteen 
years living with him and under his protection and 
maintenance, he went to the office of the local agent 
of the company and executed an assignment of the 
policy to her, absolute and unconditional in form, 
purporting to transfer to her ‘‘all dividend, benefit, 
and advantage to be had or derived therefrom.’’ 
The assignment was executed in duplicate with all 
the formality required by the company, and ac- 
knowledged before a notary. As required by the 
rules of the company, both copies were sent to its 
home office in New York to be vised by the company 
before becoming effective; whereupon one copy was 
retained by the company and the other returned to 
Gould, who kept it, with the policy, in his posses- 
sion, and thereafter continued to pay the premiums 
until the expiration of the tontine period and the 
payment to him of the amount due thereon as here- 
inafter stated, when it was surrendered to the com- 
pany. 

It is claimed that these facts fail to disclose a 
valid transfer of the policy for want of any delivery 
of the assignment and the policy to the plaintiff. 
If by this is meant that an actual physical delivery 
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of the documents was essential to complete the 
transaction, the claim is untenable. In the first 
place, the formal execution and sending of the 
assignment to the insurance company, although in 
obedience to the requirement of its rules, is pre- 
sumptively for the benefit of the assignee, and as 
between the latter and the assignor, in the absence 
of anything to evince a contrary purpose, will be 
regarded as a sufficient delivery. McDonough vs. 
Aetna Life Ins. Co., 78 N. Y. Supp. 217; Hurlbutt 
vs. Hurlbutt, 1 N. Y. Supp. 854. But, in the next 
place, no actual delivery was required under the 
[201] circumstances disclosed in this case because 
the assignee was incapable of receiving it. She 
was a minor under the care and protection of the 
assignor, her father, and the latter was therefore the 
natural custodian of her property and effects, as 
he was of her person. Under these circumstances 
no actual physical delivery was called for to per- 
fect the title of the assignee. Burges vs. New 
York Life Ins. Co., 53 S. W. 602. It is urged that 
the fact that Gould continued to pay the premiums 
on the policy is evidence that he did not regard the 
assignment as complete. This is without force. In 
making the assignment to his daughter, a minor, 
and so far as appears without estate, Gould knew 
that if the premiums were not paid by him they 
would not be paid at all, and the presumption will 
not be indulged that he entered upon the transaction 
with the purpose of doing a thing which would re- 
sult in a forfeiture of all right under the policy for 
want of payment of the premiums. The presump- 
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tion will be preferred that in continuing to pay 
them it was his purpose to pay them for the benefit 
of his daughter. 

The further claim that the assignment was a con- 
ditional one and never became effective is based 
upon the testimony of Gould that he had no inten- 
tion to make an absolute assignment to his daugh- 
ter; that he told the agent of the company, when he 
went to the office to execute it, that he wished to 
make it conditional upon his dying before the policy 
was paid, desiring to reserve to himself the right 
to collect anything to be paid on the policy at its 
maturity, should he be alive; that the agent instead 
drew the assignment in the absolute form and it 
was signed by him without reading it, relying on 
the assurance of the agent that it was all right. 
This evidence is not sufficient to defeat the plain- 
tiff’s title. There is no suggestion of fraud in the 
transaction. If his evidence is true, Gould might 
perhaps have maintained an action to have the 
[202] instrument reformed for mistake, but he has 
not done so and no such relief is asked or may be 
had in this action. I am satisfied that the transfer 
of Gould’s rights under the policy was a complete 
and valid transaction, and that neither he nor the 
insurance company can successfully assail it here. 
It must be borne in mind that we are not dealing 
with a case like those relied on by the defendants, 
where the rights of creditors, or innocent third par- 
ties with superior equities, are involved, but are 
concerned only with the rights of the assignor and 
his assignee as between themselves. 
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2. Is plaintiff concluded by the judgment pleaded 
in bar? 

The record discloses these facts: In 1907 Boggs & 
Buhl, a creditor of the plaintiff, the latter then resid- 
ing in Pennsylvania, recovered a judgment against 
her in the Court of Common Pleas of Allegheny 
County in that State. That the Court obtained 
jurisdiction of this plaintiff in that case no question 
is made, due service being had upon her in accord- 
ance with the laws of Pennsylvania. In November, 
1909, knowledge of the interest claimed by the plain- 
tiff in the policy in suit having come to the Judgment 
creditor, a writ of execution attachment issued on 
the judgment and was served upon the local agent 
of the defendant insurance company in that State 
and upon Joseph W. Gould, the other defendant 
here. At this time the plaintiff had removed from 
Pennsylvania to this State and taken up her resi- 
dence here, and no service of the writ was had on her. 
Gould appeared in response to the garnishment, 
denying any assignment of the policy to the plain- 
tiff here and alleging a sole right in himself to the 
amount due thereon. The insurance company also 
answered, admitting its indebtedness under the pol- 
icy, but setting up that the fund was claimed by 
both Gould and this plaintiff, and prayed to be ad- 
vised as to its rights. Other creditors of the plaintiff 
having levied garnishments upon the [203]  in- 
surance company against the fund, the latter filed a 
petition in the Court of Common Pleas asking leave 
to pay the money. into Court, and praying that the 
several claimants be required to interplead and 
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have their respective rights determined. Leave was 
granted, the fund paid into the hands of the pro- 
thonotary, and thereafter, in February, 1910, the 
Court granted a rule as prayed requiring the several 
claimants to the fund to interplead for the purpose 
of determining their respective rights. It being 
made to appear that the plaintiff here was then a 
resident of California, the Court directed that the 
rule be served upon her here by delivery of a copy 
to her personally, which was done, but plaintiff did 
not appear. The other parties having appeared, 
the Court thereafter entered a rule that a feigned 
issue be framed and tried to determine whether 
Gould had made a valid gift of the policy to the 
plaintiff here. <A trial of this issue was had before 
a jury, without the presence or appearance therein 
of the plaintiff, and the jury found that no assign- 
ment or gift of the policy had been made to plain- 
tiff. Upon this verdict the Court of Common Pleas 
entered its order or judgment directing the protho- 
notary to pay over the fund to Joseph W. Gould, 
and held that neither the plaintiff here nor her 
creditors had any right therein. This is the adjudi- 
cation upon which the defendant company relies as 
a bar to plaintiff’s recovery. 

I think it quite obvious that this judgment in 
no wise concludes plaintiff’s rights involved in this 
ease. The Court of Common Pleas, by virtue of the 
existence upon its records of a valid unsatisfied judg- 
ment against the plaintiff, undoubtedly acquired 
jurisdiction by its garnishee process to determine as 
between plaintiff and her creditors the rights of the 
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latter to subject to the satisfaction of their judg- 
ment any debt due plaintiff, or other property of 
hers in Pennsylvania, to the extent of such judg- 
ment (Louisville etc. Ry. Co. vs. Deer, 200 U.S. 176; 
Harris vs. Balk, 198 U. 8S. 215; Pennoyer vs. Neff, 
95 [204] U.S. 714;) but I regard it as equally 
certain that that Court was without jurisdiction to 
proceed, without the personal presence of the plain- 
tiff, to try the question of the rights of plaintiff in 
the policy in suit as between her and Gould and 
the insurance company. The proceeding of inter- 
pleader at the instance of the insurance company, 
in which the feigned issue stated was sought to be 
tried, was in this respect quite independent of the 
proceeding on garnishment. (Ruff vs. Ruff, 85 Pa. 
St. Rep. 333.) As to the former, the Pennsylvania 
court was without jurisdiction of the person of the 
plaintiff, since the method of service upon her was 
wholly ineffectual for the purpose,—a proposition 
so thoroughly settled that the authorities need not 
be referred to. A Court must, to render an effectual 
judgment, have jurisdiction either of the person 
of the defendant or the res. (Pennoyer vs. Neff, 
supra.) The judgment of the Court of Common 
Pleas itself determines that it had no jurisdiction 
of the latter, since it is adjudged that the debt levied 
upon and which alone would it jurisdiction was not 
the debt of plaintiff but of a third party as against 
whom the creditors of plaintiff had no rights. 

I am satisfied, therefore, that it must be held 
that the judgment pleaded is not conclusive upon the 
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plaintiff and constitutes no bar to a recovery on the 
policy. 

Judgment must accordingly go in favor of plain- 
tiff for the amount sued for, with interest and costs, 
as prayed. . 

[Endorsed]: Filed March 10, 1913. W. B. Mal- 
ing, Clerk. [205] 


In the District Court of the United States, Northern 
District of California, Second Division. 
No. 15,041. 
EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
VS. 
NEW YORK LIFE INSURANCE COMPANY, 
a Corporation, and JOSEPH W. GOULD, 
Defendant. 


Engrossed Bill of Exceptions. 

BE IT REMEMBERED that, on the 29th day of 
May, 1912, at a stated term of the District Court of 
the United States, for the Northern District of Cali- 
fornia, Second Division, the above-entitled case came 
on for trial before the Honorable William C. Van 
Fleet, District Judge, presiding, the defendant New 
York Life Insurance Company, a corporation, being 
represented by Messrs. Page, McCutchen, Knight & 
Olney, and the plaintiff being represented by Frank 
W. Taft, Esq., Clarence Coonan, Esq., and Nat. 
Schmulowitz, Esq., and thereupon the following pro- 
ceedings were had: 

A trial by jury was duly waived in writing by 
each of said parties, and the said written waiver was 


us. Effie J. Gould Dunlevy. 207 


filed with the clerk of the above-entitled court and 
is now on file herein. 

A stipulation as to the facts of said case was 
entered into between said parties, said stipulation 
having been reduced to writing and signed by coun- 
sel for each of said parties, and said stipulation so 
signed was filed herein and is now on file in this 
action, and was and is in the following words and 
figures to wit: 

‘‘TTitle of Court and Cause. | 


Stipulation [of Facts]. 
STIPULATION. 

To save the expense of taking depositions, and for 
the [206] purposes of trial in the above-entitled 
action, it is hereby stipulated and agreed by and 
between the plaintiff and defendant New York Life 
Insurance Company, as follows: 

I, 

IT IS HEREBY STIPULATED AS FACTS: 

That defendant New York Life Insurance Com- 
pany, on or about the 24th day of January, 1889, exe- 
cuted a policy of insurance on the life of defendant 
Joseph W. Gould, which said policy is set forth in 
Exhibit ‘A’ to the.amended answer of the defendant 
New York Life Insurance Company, on file herein, 
and delivered the same to him. 

That on or about the 27th day of June, 1893, de- 
fendant Joseph W. Gould, the assured in said policy, 
signed the instrument, a correct copy of which is set 
forth on pages 44 and 45, in Exhibit ‘A’ to the 
amended answer of defendant New York Life Insur- 
ance Company: 
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That said policy remained in the possession of de- 
fendant Joseph W. Gould, the assured mentioned 
therein, and was never delivered to plaintiff herein; 
that said instrument, hereinbefore mentioned and set 
forth on pages 44 and 45 of said Exhibit ‘A’ to 
defendant New York Life Insurance Company’s 
amended answer herein, was not, nor was any copy 
thereof, ever delivered to the plaintiff herein, but a 
copy of the same was delivered to defendant New 
York Life Insurance Company; that the notice at- 
tached to the said instrument contains a statement 
of the rules of defendant New York Life Insurance 
Company in force at the time of the signing thereof, 
and defendant New York Life Insurance Company 
executed the receipt therefor, as set forth on page 44 
of Exhibit ‘A’ to the amended answer of defendant 
New York Life Insurance Company as follows: 

‘The New York Life Insurance Company, in ac- 
cordance with its rules, as stated below, has [207] 
retained the duplicate of this assignment. 

JOHN A. McCALL, Pres. 
Per LAWES.’ 

That the premiums, due to defendant New York 
Life Insurance Company on said policy were duly 
and regularly paid. 

That R. H. McCreary, mentioned in the testimony 
of defendant Joseph W. Gould, was, on or about the 
27th day of June, 1893, the agent of defendant New 
York Life Insurance Company, and the person re- 
ferred to by said defendant Joseph W. Gould in his 
testimony ; 


That on, prior to, and after November 11, 1909, de- 
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fendant New York Life Insurance Company was au- 
thorized to do, and doing, a life insurance business 
in the State of Pennsylvania, and the insurance com- 
missioner of the State of Pennsylvania had thereto- 
fore issued to defendant New York Life Insurance 
Company, and there was then outstanding in full 
force, effect and virtue, and said defendant New York 
Life Insurance Company was the holder of, a certifi- 
cate of authority, showing that it was authorized to 
transact business in said State of Pennsylvania; that 
at said last mentioned times F. W. Hubbard, men- 
tioned in said Exhibit ‘A’ to defendant New York 
Life Insurance Company’s said amended answer, was 
an agent, to wit, cashier, of defendant New York Life 
Insurance Company, at its office in Allegheny County, 
State of Pennsylvania; and said F. W. Hubbard was 
on, prior to, and after November 11, 1909, the person 
appointed by defendant New York Life Insurance 
Company, in its behalf, in conformity with the laws 
of the State of Pennsylvania, to receive service of 
process, including a writ of execution attachment 
issued under or by authority of the laws of the State 
of Pennsylvania. That the exemplification of record 
annexed to defendant New York Life Insurance 
Company’s amended answer herein, and marked Ex- 
hibit ‘A,’ is a full, complete and correct exemplifica- 
tion of the [208] entire record of all proceedings 
had in the courts of the State of Pennsylvania with 
reference to the policy of life insurance and the 
moneys involved in the above-entitled action. 
Il. 
ITIS HEREBY STIPULATED AND AGREED 
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that defendant Joseph W. Gould would, if called as 
a witness in the above-entitled action, testify as fol- 
lows, to wit, and either of the parties hereto may 
read such testimony in evidence at the trial of the 
above-entitled action, subject to any legal objection 
as to the competency, materiality, or relevancy 
thereof, or any part thereof, but not subject to any 
objection as to the form of the statement: 


Stipulated [Testimony of Joseph W. Gould, the 
Defendant ]. 

1 am one of the defendants in the above-entitled 
action, and the assured mentioned in that certain 
policy of life insurance issued by defendant New 
York Life Insurance Company on or about the 24th 
day of January, 1889, and numbered 305,011, and de- 
scribed in the complaint of plaintiff herein. On or 
about the 27th day of June, 1893, being desirous of 
assigning said policy conditionally to my daughter, 
the plaintiff herein, I called at the office of defend- 
ant New York Life Insurance Company, and re- 
quested R. H. McCreary, the agent there in charge 
of said office, to have said policy assigned to my said 
daughter on condition that I should die before said 
policy was paid in full, desiring to reserve to myself 
the right to collect any money to be paid on said 
policy at the maturity thereof if I should so long live. 

The agent of said company, the said R. H. 
McCreary, had the instrument set forth on pages 44 
and 45 of Exhibit ‘A’ to the amended answer of de- 
fendant New York Life Insurance Company pre- 
pared, and I signed the same on the said R. H. Me- 
Creary’s assertion that it was an assignment to my 
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said daughter of the said policy only on condition 
that I should die before the [208] maturity of 
said policy, or before all the premiums were paid 
thereon. I did not read the assignment before exe- 
cuting the same, relying on the statement of the said 
R. H. McCreary, the agent of said company, that I 
was assigning it conditionally in the manner before 
stated. I had no intention of making an absolute as- 
signment of said policy to my said daughter, or to any 
other person. I never delivered said policy or said 
assignment to the plaintiff, but said policy remained 
in my possession until I surrendered it to defendant 
New York Life Insurance Company. I delivered a 
copy of said instrument to defendant New York Life 
Insurance Company by reason of the notice appended 
thereto. The plaintiff had no knowledge whatever 
of the execution of said instrument by me until noti- 
fied by defendant New York Life Insurance Com- 
pany upon the maturity of said policy. Said assign- 
ment was made only for the purpose of protecting 
the plaintiff herein in case of my death before the 
maturity of said policy. I wrote and signed the 
letter to the New York Life Insurance Company, 
dated September 8, 1909, as set forth on pages 87 and 
88 of Exhibit ‘A’ to the defendant New York Life 
Insurance Company’s amended answer herein. I 
paid all the premiums due or payable on said policy. 
HRANK W. TAFT, 
Attorney for Plaintiff. 

PAGE, McCUTCHEN, KNIGHT & OLNEY, 

Attorneys for Defendant New York Life Insurance 
Company, a Corporation.’’ 
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[Testimony of Effie J. Dunlevy, for Plaintiff. ] 
EFFIE J. DUNLEVY, a witness called for plain- 
tiff, was duly sworn and testified as follows: 
“HREEFIE DUNLEVY, called for the plaintiff, 
sworn. 
Mr. TAFT.—Q. State your full name. 
. Effie Dunlevy. 
. Where do you reside? 
. 903 Pine Street, San Francisco, Cal. [210] 
Did you know Joseph W. Gould? 
Yes; he is my father. 
On June 27, 1893, where were you living? 
. With my father in Pittsburg, Pennsylvania. 
What was your age at that time? 
13 years. 
Was your father married at that time? 
Yes. 
. Were you living with him? A. Yes. 
. Was he supporting you? A. Yes. 
. For how long a time prior to June 27, 1893, 
were you living with your father? 
A. About four years. 
Q. How long after June 27, 1893, were you living 
with your father ? A. Until 1898: 
Q. During all of that time was he caring for you 
and supporting you? A. Yes. 
Q. Were you living with him at his residence all 
that time ? 
A. No; about five months of the time I was not. 
Q. During that five months that you were not liv- 
ing with him at his residence was he caring for you 
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and supporting you? A. Yes. 

Q. Mrs. Dunlevy, has the amount due upon the 
policy of insurance here sued upon or any part 
thereof ever been paid to you? A. No, sir. 

No cross-examination.”’ 

The foregoing contains all of the evidence given 
and all of the exhibits introduced on the trial of said 
cause. 

Thereupon, and, to wit, upon said 29th day of May, 
1912, said cause was submitted to the court. There- 
after, and, to wit, on the 10th day of March, 1913, 
and within a stated term of said court, said court 
duly gave, made, and rendered its decision and filed 
the following decision and opinion herein: [211] 


[Title of Court and Cause. | 
“VAN FLEET, District Judge: 

Plaintiff brings this action to recover $2,479.70, the 
eash surrender value accrued under the tontine pro- 
visions of a policy of life insurance issued by the de- 
fendant insurance company on the life of its code- 
fendant, Joseph W. Gould, the father of plaintiff, the 
policy being alleged to have been assigned by Gould 
to plaintiff. 

The defenses of the insurance company are, (1) 
that there was no valid or perfected assignment of 
the policy to the plaintiff; and (2) that plaintiff is 
concluded by a judgment recovered against the com- 
pany by its codefendant Gould on the same demand 
in the Court of Common Pleas of the State of Penn- 
sylvania, under which judgment the amount involved 
has been fully paid to the latter. The answer of the 
defendant Gould, while silent as to the judgment, sets 
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up that the assignment counted on never became per- 
fected for reasons that will be hereafter noticed. 

1. As to the validity of the alleged assignment. 
The policy was issued to Gould, then a resident of 
Pittsburg, Pennsylvania, in 1889. In 1893, while 
his daughter, the plaintiff, was a child of thirteen 
years living with him and under his protection and 
maintenance, he went to the office of the local agent 
of the company and executed an assignment of the 
policy to her, absolute and unconditional in form, 
purporting to transfer to her ‘all dividend, benefit, 
and advantage to be had or derived therefrom.’ 
The assignment was executed in duplicate with all the 
formality required by the company, and acknowl- 
edged before a notary. As required by the rules of 
the company, both copies were sent to its home office 
in New York to be vised by the company before be- 
coming effective; whereupon one copy was retained 
by the company and the other returned to Gould, who 
[212] kept it, with the policy, in his possession, 
and thereafter continued to pay the premiums until 
the expiration of the tontine period and the payment 
to him of the amount due thereon, as hereinafter 
stated, when it was surrendered to the company. 

It is claimed that these facts fail to disclose a valid 
transfer of the policy for want of any delivery of 
the assignment and the policy to the plaintiff. If by 
this is meant that an actual physical delivery of the 
documents was essential to complete the transaction, 
the claim is untenable. In the first place, the formal 
execution and sending of the assignment to the in- 
surance company, although in obedience to the re- 
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quirement of its rules, is presumptively for the ben- 
efit of the assignee, and as between the latter and the 
assignor, in the absence of anything to evince a con- 
trary purpose, will be regarded as a sufficient de- 
livery. McDonough vs. Aetna Life Ins. Co., 78 N. Y. 
Supp. 217; Hurlbutt vs. Hurlbutt, 1 N. Y. Supp. 854. 
But, in the next place, no actual delivery was re- 
quired under the circumstances disclosed in this 
cause because the assignee was incapable of receiving 
it. She was a minor under the care and protection 
of the assignor, her father, and the latter was there- 
fore the natural custodian of her property and ef- 
fects, as he was of her person. Under these circum- 
stances no actual physical delivery was called for to 
perfect the title of the assignee. Burges vs. New 
York Life Ins. Co., 53 8. W. 602. It is urged that 
the fact that Gould continued to pay the premiums 
on the policy is evidence that he did not regard the 
assignment as complete. This is without force. In 
making the assignment to his daughter, a minor, and 
so far as appears without estate, Gould knew that 
if the premiums were not paid by him they would 
not be paid at all, and the presumption will not be 
indulged that he entered upon the transaction with 
the purpose of doing a thing which would result in 
a forfeiture of all right under the policy for want 
of payment of the premiums. The presumption will 
[213] be preferred that in continuing to pay them 
it was his purpose to pay them for the benefit of his 
daughter. 

The further claim that the assignment was a con- 
ditional one and never became effective is based upon 
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the testimony of Gould that he had no intention to 
make an absolute assignment to his daughter; that 
he told the agent of the company, when he went to the 
office to execute it, that he wished to make it con- 
ditional upon his dying before the policy was paid, 
desiring to reserve to himself the right to collect any- 
thing to be paid on the policy at its maturity, should 
he be alive; that the agent instead drew the assign- 
ment in the absolute form and it was signed by him 
without reading it, relying on the assurance of the 
agent that it was all right. This evidence is not suffi- 
cient to defeat the plaintiff’s title. There is no sug- 
gestion of fraud in the transaction. If his evidence 
is true, Gould might, perhaps, have maintained an 
action to have the instrument reformed for mistake, 
but he has not done so, and no such relief is asked or 
may be had in this action. J am satisfied that the 
transfer of Gould’s rights under the policy was a 
complete and valid transaction, and that neither he 
nor the insurance company can successfully assail 
it here. It must be borne in mind that we are not 
dealing with a case like those relied on by the defend- 
ants, where the rights of creditors, or innocent third 
parties with superior equities, are involved, but are 
concerned only with the rights of the assignor and 
his assignee as between themselves. 

2. Is plaintiff concluded by the judgment pleaded 
in bar? 

The record discloses these facts: In 1907 Boggs 
& Buhl, a creditor of the plaintiff, the latter then re- 
siding in Pennsylvania, recovered a Judgment against 
her in the Court of Common Pleas of Allegheny 
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County in that State. That the Court obtained juris- 
diction of this plaintiff in that case no question 
[214] is made, due service being had upon her in 
accordance with the laws of Pennsylvania. In No- 
vember, 1909, knowledge of the interest claimed by 
the plaintiff in the policy in suit having come to the 
judgment creditor, a writ of execution attachment 
issued on the judgment and was served upon the local 
agent of the defendant insurance company in that 
State and upon Joseph W. Gould, the other defend- 
ant here. At this time the plaintiff had removed 
from Pennsylvania to this State and taken up her 
residence here, and no service of the writ was had 
on her. Gould appeared in response to the garnish- 
ment, denying any assignment of the policy to the 
plaintiff here and alleging a sole right in himself 
to the amount due thereon. The insurance company 
also answered, admitting its indebtedness under the 
policy, but setting up that the fund was claimed by 
both Gould and this plaintiff, and prayed to be ad- 
vised as to its rights. Other creditors of the plaintiff 
having levied garnishments upon the insurance com- 
pany against the fund, the latter filed a petition in 
the Court of Common Pleas asking leave to pay the 
money into court, and praying that the several claim- 
ants be required to interplead and have their respec- 
tive rights determined. Leave was granted, che fund 
paid into the hands of the prothonotary, and there- 
after, in February, 1910, the Court granted a rule 
as prayed requiring the several claimants to the fund 
to interplead for the purpose of determining their 
respective rights. It being made to appear that the 
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plaintiff here was then a resident of California, the 
Court directed that the rule be served upon her here 
by delivery of a copy to her personally, which was 
done, but plaintiff did not appear. The other parties 
having appeared, the Court thereafter entered a rule 
that a feigned issue be framed and tried to determine 
whether Gould had made a valid gift of the policy 
to the plaintiff here. A trial of this issue was had 
before a jury, [215] without the presence or ap- 
pearance therein of the plaintiff, and the jury found 
that no assignment or gift of the policy had been 
made to plaintiff. Upon this verdict the Court of 
Common Pleas entered its order or judgment direct- 
ing the prothonotary to pay over the fund to Joseph 
W. Gould, and held that neither the plaintiff here nor 
her creditors had any right therein. This is the adju- 
dication upon which the defendant company relies as 
a bar to plaintiff’s recovery. 

I think it quite obvious that this judgment in no 
wise concludes plaintiff’s rights involved in this case. 
The Court of Common Pleas, by virtue of the exist- 
ence upon its records of a valid unsatisfied judgment 
against the plaintiff, undoubtedly acquired jurisdic- 
tion by its garnishee process to determine as between 
plaintiff and her creditors the rights of the latter 
to subject to the satisfaction of their judgment any 
debt due plaintiff, or other property of hers in Penn- 
sylvania, to the extent of such judgment (Louisville 
etc. Ry. Co. vs. Deer, 200 U.S. 176; Harris vs. Balk, 
198 U.S. 215; Pennoyer vs. Neff, 95 U. 8. T14) ; but 
I regard it as equally certain that that court was 
without jurisdiction to proceed, without the personal 
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presence of the plaintiff, to try the question of the 
rights of plaintiff in the policy in suit as between 
her and Gould and the insurance company. The pro- 
ceeding of interpleader at the instance of the insur- 
ance company, in which the feigned issue stated was 
sought to be tried, was in this respect quite independ- 
ent of the proceeding on garnishment. (Ruff vs. 
Ruff, 85 Pa. St. Rep. 333.) As to the former, the 
Pennsylvania court was without jurisdiction of the 
person of the plaintiff, since the method of service 
upon her was wholly ineffectual for the purpose,— 
a proposition so thoroughly settled that the author- 
ities need not be referred to. A Court must, to ren- 
der an effectual judgment, have—[216] jurisdiction 
either of the person of the defendant or the res. 
(Pennoyer vs. Neff, supra.) The judgment of the 
Court of Common Pleas itself determines that it had 
no jurisdiction of the latter, since it is adjudged that 
the debt levied upon and which alone would give it 
jurisdiction was not the debt of plaintiff, but of a 
third party as against whom the creditors of plaintiff 
had no rights. 

I am satisfied, therefore, that it must be held that 
the judgment pleaded is not conclusive upon the 
plaintiff and constitutes no bar to a recovery on the 
policy. 

Judgment must accordingly go in favor of plaintiff 
for the amount sued for, with interest and costs, as 
prayed. 

[Endorsed]: Filed March 10, 1913. W. B. Mal- 
ing, Clerk.’’ 

That thereafter, and to wit, on the 10th day of 
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March, 1913, judgment was entered in said action 
in favor of said plaintiff, and against the defendant 
New York Life Insurance Company, in accordance 
with the said opinion, in the sum of Three Thousand 
One Hundred Ninety-five and 70/100 (8,195.70) Dol- 
lars, together with plaintiff’s costs of suit, and 
against the defendant Joseph W. Gould, that said 
Gould be barred from participating in the said sum, 
or any part thereof; 

That thereafter, and, to wit, on the 11th day of 
March, 1913, notice was duly given to the defendant 
New York Life Insurance Company of the entry of 
said last mentioned judgment; 

That thereafter, and within the time required by 
law, and, to wit, on the 12th day of April, 1913, de- 
fendant New York Life Insurance Company duly 
served upon plaintiff’s attorneys, and filed in the 
above-entitled court in the above-entitled matter, its 
petition for a new trial; that, at all times from and 
after said 12th day of April, 1913, up to and including 
the 20th day of October, 1913, said last mentioned 
petition for a new trial was [217] pending before 
said District Court; that, on said 20th day of October, 
1913, said District Court duly gave, made, and filed 
its order denying said petition for a new trial; 

That, on the 19th day of March, 1913, pursuant to 
a stipulation signed by counsel for plaintiff and for 
said defendant New York Life Insurance Company 
on said date, said District Court ordered that said 
defendant New York Life Insurance Company have 
until the first day of April, 1918, within which to 
prepare its bill of exceptions to be used upon its writ 
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of error herein, said order being signed by said court 
and filed herein in the office of the clerk of said court; 
that thereafter, and from time to time, stipulations 
were entered into in writing by and between counsel 
for plaintiff and counsel for said defendant New 
York Life Insurance Company, extending the time 
of said defendant New York Life Insurance Com- 
pany continuously up to and including the 15th day 
of September, 1913; that, in each instance, orders 
were made upon each of said stipulations by said 
District Court, extending the time of said defendant 
New York Life Insurance Company, as specified in 
said stipulations. 

The foregoing constitutes all of the proceedings 
had, and all of the testimony offered and received, 
and all of the exhibits introduced on the trial of said 
cause. 

And now, within the time required by law and the 
rules of this court, said defendant New York Life 
Insurance Company proposes the foregoing as and 
for its bill of exceptions, and prays that the same may 
be settled and allowed as correct. 

PAGE, MecCUTCHEN, KNIGHT & OLNEY, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for said Defendant New York Life Insur- 
ance Company. [218] 
[Stipulation as to Bill of Exceptions. ] 

It is hereby stipulated that the foregoing bill of 
exceptions is correct, and that it contains all of the 
testimony offered and received, and all of the exhibits 
introduced, upon the trial of the said cause, and all 
of the proceedings had upon the trial of the said 


222 New York Ltfe Insurance Company et al. 


cause, provided, however, that the plaintiff does not 
agree that the foregoing bill of exceptions was pro- 
posed or filed within the time required by law and the 
rules of this court, and that the plaintiff does not 
waive any of her rights to object to the filing of the 
foregoing bill of exceptions, or to object to its con- 
sideration, if allowed, by the Circuit Court of 
Appeals. 

Dated October 30th, 1915. 

FRANK W. TAFT, 
CLARENCE COONAN, 
NAT SCHMULOWITZ, 
Attorneys for Plaintiff. 
PAGE, McCUTCHEN, KNIGHT & 
OnE NING 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Defendant, New York Life Insurance 
Company. 
Order Settling, Certifying, and Allowing Bill of 
Exceptions. 

The foregoing bill of exceptions being now pre- 
sented in due time and found to be correct, I do 
hereby certify that the said bill is a true bill of excep- 
tions, and that it contains all of the testimony offered 
and received, and all of the exhibits introduced, and 
all of the proceedings had on the trial of said cause. 

Dated October 31st, 1913. 

WM. C. VAN FLEET, 
United States District Judge for the Northern Dis- 
trict of California, Second Division. [219] 

Receipt within proposed Bill of Exceptions and 

Engrossed Bill of Exceptions and receipt of a copy 
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is hereby admitted this 30th day of October, 1913. 
Plaintiff reserves all right to object to the filing of 
the within on consideration thereof, by the Circuit 
Court of Appeals. ; 
FRANK W. TAFT, 
CLARENCE COONAN, 
NAT SCHMULOWITZ, 
Gy savor lelaimiit. 


[Endorsed]: Filed Oct. 31, 1913. W. B. Maling, 
Olerk. By J. A. Schaertzer, Deputy Clerk. [220] 


In the District Court of the United States, Northern 
District of California, Second Dwision. 


No. 15,041. 


EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
VS. 
NEW YORK LIFE INSURANCE COMPANY, 
a Corporation, and JOSEPH W. GOULD, 
Defendants. 


Affidavit of Service of Summons in Severance. 


United States of America, 
Northern District of California, 
City and County of San Francisco,—ss. 

John W. Parker, being first duly sworn, deposes 
and says: 

That he is and at all the times herein mentioned 
was a male person over the age of eighteen (18) 
years, and not a party to nor interested in the above- 
entitled action; that Joseph W. Gould, one of the 
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defendants in the above-entitled action, and the 
person mentioned in the annexed summons in sever- 
ance, is alleged to have appeared in the above-entitled 
action; that said Joseph W. Gould has not left any 
address with the clerk of the above-entitled court as 
provided by Rule 35 of this court, nor has any attor- 
ney left such address for or in behalf of said Joseph 
W. Gould; that affiant duly served the annexed sum- 
mons in severance upon said Joseph W. Gould by 
delivering to and leaving with the Clerk of the above- 
entitled Court, at the office of said Clerk, a true and 
correct copy of said summons in severance for said 
Joseph W. Gould, on the 13th day of November, 1913, 
as required by Rule 34 of this Court. [221] 

That so far as known to affiant said Joseph W. 
Gould has no attorney in the above-entitled action. 

And further affiant saith not. 

JOHN W. PARKER. 


Subscribed and sworn to before me this 13th day 
of November, 1918. 
[Seal] FRANCIS KRULL, 
United States Commissioner, Northern Dist. of Cali- 
fornia. [222] 
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In the District Court of the United States, Northern 
MNsirict of California, Second Division. 


No. 15,041. 


EHFFIE J. GOULD DUNLEVY, 
Plaintiff, 
VS. 


NEW YORK LIFE INSURANCE COMPANY, 
a Corporation, and JOSEPH W. GOULD, 
Defendants. 


Summons in Severance. 
To Joseph W. Gould, Esquire. 

You are hereby invited to join with the under- 
signed to prosecute a writ of error in the above en- 
titled cause from the United States Circuit Court of 
Appeals in and for the Ninth Circuit to the United 
States District Court, Northern District of Cali- 
fornia, Second Division, to reverse the Judgment in 
the above-entitled cause given, made and rendered 
against you and the undersigned on the 10th day of 
March, 1913, or the undersigned shall prosecute said 
writ of error without joining you as a party. 

NEW YORK LIFE INSURANCE COM- 
PANY, a Corporation. 
By PAGE, McCUTCHEN, KNIGHT & 
OLNEY, 
McCUTCHEN, OLNEY & WILLARD, 
Its Attorneys. 


[Endorsed]: Filed Nov. 13, 1918. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [223] 
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In the District Court of the United States, Northern 
District of California, Second Division. 
No. 15,041. 
EFFIE J. GOULD DUNLEVY, 
Plaintiia 
VS. 
NEW YORK LIFE INSURANCE COMPANY, 


a Corporation, and JOSEPH W. GOULD, 
Defendants. 


Petition for Writ of Error. 

New York Life Insurance Company, a corporation, 
defendant in the above-entitled action, feeling itself 
aggrieved by the decision of the Court and the judg- 
ment entered herein on the 10th day of March, 1913; 

Comes now by Messrs. Page, McCutchen, Knight 
& Olney and McCutchen, Olney & Willard, its attor- 
neys, and petitions said Court for an order allowing 
said defendant to prosecute a writ of error to the 
Honorable the United States Circuit Court of Ap- 
peals for the Ninth Circuit, under and according to 
the laws of the United States in that behalf made and 
provided, and also that an order be made fixing the 
amount of security which the said defendant shall 
give and furnish upon such writ of error, and that 
upon the giving of such security, all further proceed- 
ings in this court be suspended and stayed until the 
determination of said writ of error by said United 
States Circuit Court of Appeals for the Ninth Cir- 
Cubans 

And your petitioner will ever pray. 
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Dated: November 13th, 1913. 
PAGE, McCUTCHEN, KNIGHT & 
OLNEY, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Said Defendant. 
[Endorsed]: Filed Nov. 18, 1918. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [224] 


In the District Court of the United States, for the 
Northern District of California, Second Di- 
VISION. 

No. 15,041. 
EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
Vs. 
NEW YORK LIFE INSURANCE COMPANY, 
a Corporation, and JOSEPH W. GOULD, 
Defendants. 


Assignment of Errors. 

Now comes New York Life Insurance Company, a 
corporation, defendant above named, and makes and 
files the following assignment of errors, upon which 
it will rely in the prosecution of its writ of error in 
the above-entitled. cause. 

ite 

The District Court above named for the Northern 
District of California, Second Division, erred in 
entering judgment in favor of plaintiff and against 
said defendant, New York Life Insurance Company, 
a corporation, upon the agreed facts. 
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eT. 

The said Court erred in entering judgment in favor 
of plaintiff and against the defendant, New York 
Life Insurance Company, a corporation, and the de- 
fendant, Joseph W. Gould, upon the agreed facts. 

JU. 

The said Court was without jurisdiction to enter 
judgment, or any judgment, in said cause against the 
defendant, Joseph W. Gould. 

ie 

The decision was contrary to, and against law, be- 
cause [225] said Court erred in making, giving, 
rendering and entering judgment in favor of plain- 
tiff and against defendant, New York Life Insurance 
Company, and erred in failing to give, make, render 
and enter its judgment in favor of said defendant. 

V. 

Said Court erred in entering judgment in favor of 
the plaintiff and against defendant, New York Life 
Insurance Company, because it appears from the un- 
disputed facts of the case that the plaintiff was not 
entitled to recover the proceeds arising from the 
policy of life insurance sued upon by virtue of its 
tontine provisions. 

VI. 

The Court erred in rendering judgment for plain- 
tiff and against said defendant because it appears 
from the undisputed facts of the case that the tontine 
benefits of the policy of life insurance sued upon by 
plaintiff were not assigned by Joseph W. Gould, the 
beneficiary named in said policy of life insurance, to 
plaintiff, and plaintiff never became the owner of, or 
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entitled to sue for, the proceeds of said policy accru- 
ing under the tontine provisions of said policy. 
van. 

The Court erred in rendering judgment in favor of 
plaintiff and against defendant, New York Life In- 
surance Company, a corporation, because it appears 
from the undisputed facts of the case that Joseph W. 
Gould, the beneficiary named in the policy of life in- 
surance sued upon by plaintiff, retained to himself 
all rights and benefits to arise under the tontine pro- 
visions of said policy, and never assigned the same, 
nor transferred the same in any manner to plaintiff. 

Vane 

Said Court erred in rendering Judgment in favor 
of plaintiff [226] and against said defendants, 
New York Life Insurance Company, a corporation, 
and Joseph W. Gould, because it appears from the 
undisputed facts of the case that on or about the 19th 
day of September, 1910, it was adjudicated by a 
Court of competent jurisdiction that plaintiff had no 
right, title or interest in and to the proceeds of said 
life insurance policy as more fully appears from Ex- 
hibit ‘‘A’’ to the amended answer to said New York 
Life Insurance Company on file herein. 

IX. 

Said Court erred in overruling the demurrer of 
said defendant, New York Life Insurance Company, 
a corporation, to plaintiff’s complaint. 

x 

The said Court was without jurisdiction to try said 
cause without a jury owing to the fact that defendant, 
Joseph W. Gould, did not consent, in writing, to the 
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trial of said cause by the Court without a jury, nor, 
in writing, waive said jury in the manner required 
by law in the statutes of the United States, all of 
which appears from the records of said Court and 
from the bill of exceptions of defendant, New York 
Life Insurance Company, a corporation, on file 
iveremm, 

XI. 

The decision and judgment was contrary to and 
against law because the Court erred in giving judg- 
ment for the plaintiff and against the defendant, New 
York Life Insurance Company, and in holding and 
deciding that the delivery of a copy of the assignment 
referred to and set forth in plaintiff’s complaint to 
New York Life Insurance Company was, or consti- 
tuted, a delivery of said assignment to the plaintiff 
herein, it appearing from the facts contained in the 
agreed statement of facts that the delivery of said 
copy of said assignment to said New York Life In- 
surance [227] Company did not in law constitute 
a delivery of said assignment to said plaintiff. 

200 

The decision and judgment were contrary to and 
against law because the Court erred in giving judg- 
ment for plaintiff and against defendant, New York 
Life Insurance Company, and in holding and decid- 
ing that the defendant, Joseph W. Gould, had, prior 
to the commencement of the action, made an absolute 
assignment of all his right, title and interest to all 
benefits to accrue under the policy of insurance sued 
upon to the plaintiff herein, and had delivered said 
assignment to said plaintiff, it appearing from the 
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agreed statement of facts that if the assignment re- 
ferred to in plaintiff’s complaint was delivered to 
New York Life Insurance Company by said Gould 
for said plaintiff, such delivery was a conditional de- 
livery only and was not to take effect as a delivery to 
said plaintiff unless the said Gould should die within 
the tontine period provided for in said policy of in- 
surance. 
XIII. 

The decision and judgment were contrary to and 
against law because the Court erred in giving judg- 
ment for plaintiff and against defendant, New York 
Life Insurance Company, in holding and deciding 
that Joseph W. Gould, the beneficiary named in the 
policy of life insurance of the New York Life Insur- 
ance Company, sued upon by plaintiff had, prior to 
the commencement of the action, assigned to plaintiff 
the particular benefits arising from said policy which 
were the subject of this action, to wit, benefits aris- 
ing under the tontine provisions of said policy, it 
appearing from the agreed statement of facts and 
from the undisputed facts of the case that at the time 
of the delivery of the assignment referred to in plain- 
tiff’s complaint to the New York Life Insurance 
Company, said Gould intended to transfer to said 
[228] plaintiff only the benefits to arise under 
said policy, other than the tontine benefits, and in- 
tended to retain to himself any benefits that might 
arise at any time under said policy by reason of its 
tontine provisions. 

GLY’. 
The decision was contrary to and against law be- 
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cause the Court erred in giving judgment for plain- 
tiff against the defendant, New York Life Insurance 
Company, because it appeared from the allegations 
of plaintiff’s complaint that the defendant, Joseph 
W. Gould, was in possession of the original policy of 
insurance sued upon by plaintiff and was claiming 
and claimed the right to recover against the defend- 
ant, New York Life Insurance Company, the same 
proceeds of said policy which were being sued for by 
plaintiff, and because it appeared from the records 
in this case that the Court was and is without juris- 
diction to render a judgment binding upon said de- 
fendant, Joseph W. Gould. 

WHEREFORE, said New York Life Insurance 
Company, a corporation, plaintiff in error herein, 
prays that the Judgment of the above-entitled court 
be reversed, and that a new trial be granted. 

DATED: San Francisco, California, November 
18th, A. D. 1913. 

PAGE, McCUTCHEN, KNIGHT & 
OLNEY, 
MeCUTCHEN, OLNEY & WILLARD, 
Attorneys for Said Plaintiff in Error. 

[ Endorsed]: Filed Nov. 13, 1913. W. B. Maling, 

Clerk. By J. A. Schaertzer, Deputy Clerk. [229] 
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In the Distriet Court of the United States, Northern 
District of California, Second Division. 
No, 15,041. 


EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
VS. 
NEW YORK LIFE INSURANCE COMPANY, 
a Corporation, and JOSEPH W. GOULD, 
Defendants. 
Order Allowing Writ of Error. 

Upon motion of McCutchen, Olney & Willard, at- 
torneys for the defendant, New York Life Insurance 
Company, a corporation, and upon filing a petition 
for a writ of error, and an assignment of errors, 

IT IS ORDERED that a writ of error be, and it 
hereby is, allowed to have reviewed in the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit the judgment heretofore entered herein, and that 
the amount of bond on said writ of error be, and the 
same is, hereby fixed at Four Thousand (4,000) Dol- 
lars; said bond to serve as a cost bond and a super- 
sedeas bond on said writ of error. 

IT IS FURTHER ORDERED that said New 
York Life Insurance Company be, and it is, hereby 
allowed a severance from its codefendant herein, 
Joseph W. Gould, and that said New York Life In- 
surance Company be permitted to prosecute said writ 
of error without the presence of said Joseph W. 
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Gould as a party thereto. 
Dated: November 13th, 1913. 
WM. C. VAN FLEET, 
Judge of Said Court. 


[Endorsed]: Filed Nov. 13, 1913. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [230] 


In the District Court of the United States, Northern 
MNstrict of California, Second Division. 
No. 15,041. 
EFEIE J. GOULD DUNLEVY, 
Plaine 
Wise 


NEW YORK LIFE INSURANCE COMPANY, 
a Corporation, and JOSEPH W. GOULD, 
Defendants. 


Bond on Writ of ‘Error. 

KNOW ALL MEN BY THESE PRESENTS: 
That we, New York Life Insurance Company, a cor- 
portion, as principal, and Massachusetts Bonding 
and Insurance Company a corporation organized 
under the laws of the State of Massachusetts, and 
duly authorized to execute bonds and undertakings 
in judicial proceedings pending in the courts of the 
United States, as surety, are held and firmly bound 
unto Effie J. Gould Dunlevy, plaintiff in the above- 
entitled action in the full and just sum of Four Thou- 
sand (4000) Dollars, lawful money of the United 
States, to be paid to the said plaintiff, Effie J. Gould 
Dunlevy, to which payment well and truly to be made, 
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we ‘bind ourselves and each of us, jointly and sever- 
ally, and our and each of our heirs, successors, repre- 
sentatives and assigns firmly by these presents. 

Sealed with our seals, and dated this 13th day of 

November, 1913. 
. WHEREAS, the above-named defendant, New 
York Life Insurance Company, a corporation, has 
sued out a writ of error in the United States Circuit 
Court of Appeals in and for the Ninth Circuit, to re- 
verse the judgment entered in the above-entitled 
action in [231] favor of the plaintiff therein and 
against the defendants therein for the sum of Four 
Thousand (4000) Dollars, including interest and 
costs. 

NOW, THEREFORE, the condition of this obli- 
gation is such that if the above-named New York 
Life Insurance Company, a corporation, shall prose- 
cute such writ of error to effect, and answer all dam- 
ages and costs if it shall fail to make good said plea, 
then this obligation shall be void; otherwise, to re- 
main in full force and virtue. 

IN WITNESS WHEREOF, said New York Life 
Insurance Company, a corporation, has caused its 
name to be hereunto subscribed, and its corporate seal 
to be hereunto affixed by its officers thereunto duly 
authorized, and said Massachusetts Bonding and In- 
surance Company, a corporation, has caused its name 
to be hereunto subscribed, and its corporate seal to 
be hereunto affixed by its officers thereunto duly au- 
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thorized this 13th day of November, 1913. 
NEW YORK LIFE INSURANCE COM- 
PANY, a Corporation, 
By ARTHUR HUTCHINSON and 
MASSACHUSETTS BONDING AND IN- 
SURANCE COMPANY, 
By FRANK M. HALL and 
S. M. PALMER, 
Attorneys in Fact. 
[Seal Massachusetts Bonding & Ins. Co.] 
[Endorsed]: Bond on Writ of Error. 
Approved: 
WM. C. VAN FLEET, 
Judge. 
Filed Nov. 14, 1913. W. B. Maling, Clerk. [2382] 


[Certificate of Clerk U. S. District Court to Tran- 
script of Record. | 
In the District Court of the United States, in and for 
the Northern District of California, Second 
Dwision. 
No. 15,041. 
EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
VS. 
NEW YORK LIFE INSURANCE COMPANY, a 
Corporation, and JOSEPH W. GOULD, 
Defendants. 


I, Walter B. Maling, Clerk of the District Court 
of the United States, in and for the Northern Dis- 
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trict of California, do hereby certify the foregoing 
two hundred and thirty-two (232) pages, numbered 
from 1 to 282, inclusive, to be a full, true and correct 
copy of the record and proceedings in the above and 
therein entitled cause, as the same remain of record 
and on file in the office of the Clerk of said court, and 
that the same constitutes the return to the annexed 
writ of error. 

I further certify that the cost of the foregoing re- 
turn to writ of error is $123.60, that said amount was 
paid by Messrs. McCutchen, Olney & Willard, attor- 
neys for the New York Life Insurance Company; 
and that the original writ of error and citation issued 
in said cause are hereto annexed. 

IN TESTIMONY WHEREOFP, I have hereunto 
set my hand and affixed the seal of said District 
Court, this 13th day of December, A. D. 1913. 

[Seal] WALTER B. MALING, 
Clerk of the United States District Court, Northern 

District of California. [233] 


In the District Court of the United States, Northern 
District of California, Second Division. 
No. 15,041. 


EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
vs. 
NEW YORK LIFE INSURANCE COMPANY, a 
Corporation, and JOSEPH W. GOULD, 
Defendants. 
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Writ of Error, 


United States of America,—ss. 

The President of the United States to the Honorable 
the Judges of the District Court of the United 
States, Northern District of California, Greet- 
ing: 

Because, in the record and proceedings, as also in 
the rendition of the judgment of a plea which is in 
the said District Court before you, or some of you, 
between Effie J. Gould Dunlevy and New York Life 
Insurance Company, a corporation, defendant and 
plaintiff in error, a manifest error hath happened to 
the great damage of the said New York Life Insur- 
ance Company, a corporation, plaintiff in error, as 
by said complaint appears, and we being willing that 
error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties [234] 
aforesaid in this behalf, do command you, if judg- 
ment be therein given, that then under your seal, dis- 
tinetly and openly, you send the record and proceed- 
ings, with all things concerning the same, to the 
United States Circuit Court of Appeals for the Ninth 
Circuit, together with this writ, so that you have the 
same at the city and county of San Francisco, in the 
State of California, on the 13th day of December, 
A. D. 1918, in the Circuit Court of Appeals, to be 
then and there held, that the record and proceedings 
aforesaid being inspected, the said Circuit Court of 
Appeals may cause further to be done therein to cor- 
rect that error, what of right, and according to the 
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laws and customs of the United States should be 
done. 

WITNESS, the Honorable WILLIAM C. VAN 
FLEET, United States District Judge for the North- 
ern District of California, the 13th day of November, 
in the year of our Lord one thousand nine hundred 
and thirteen. 

[Seal | WALTER B. MALING, 
Clerk of the United States District Court, Northern 

District of California. 
By J. A. Schaertzer, 
Deputy Clerk. 
Allowed by 
WM. C. VAN FLEET, 
Judge. [235] 
Receipt of copy of the within Writ of Error is 
hereby admitted this 14th day of November, 1913. 
FRANK W. TAFT, 
CLARENCE COONAN, 
NAT SCHMULOWITZ, 
Attys. for Plaintiff. 


[Endorsed]: No. 15,041. In the District Court of 
the United States, Northern District of California, 
Second Division. Effie J. Gould Dunlevy, Plaintiff, 
vs. New York Life Insurance Company, a Corpora- 
tion, and Joseph W. Gould, Defendants. Writ of 
Error. Filed Nov. 14, 1913. W. B. Maling, Clerk. 
By J. A. Schaertzer, Deputy Clerk. 


[Answer to Writ of Error. | 
The answer of the Judges of the District Court of 
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the United States, in and for the Northern District 
of California. 

The record and all proceedings of the plaint 
whereof mention is made in the writ of error, with 
all things touching the same, we certify under the 
seal of our said Court, to the United States Circuit 
Court of Appeals for the Ninth Circuit, at the day 
and place contained in the writ of error, in a certain 
schedule to the writ annexed as we are in said writ 
of error commanded. 

By the Court. 

WALTER B. MALLING, 
Clerk. [236] 


In the District Court of the United States, Northern 
District of California, Second Division. 


No, 15,041. 


EFFIE J. GOULD DUNLEVY, 
Plaintiff, 
vs. 


NEW YORK LIFE INSURANCE COMPANY, a 
Corporation, and JOSEPH W. GOULD, 
Defendants. 


Citation on Writ of Error. 

The President of the United States of America to 
Effie J. Gould Dunlevy, and to Frank W. Taft, 
Clarence Coonan and Nat Schmulowitz, Her At- 
torneys, Greeting: 

YOU AND EACH OF YOU ARE HEREBY 
cited and admonished to be, and appear, in the Cir- 
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cuit Court of Appeals for the Ninth Circuit, at the 
City and County of San Francisco, State of Califor- 
nia, within thirty (30) days from and after the date 
this citation bears, pursuant to a writ of error filed 
in the office of the Clerk of the United States Dis- 
trict Court for the Northern District of California, 
Second Division, in the above-entitled cause, wherein 
Effie J. Gould Dunlevy is plaintiff, and New York 
Life Insurance Company, a corporation, and Joseph 
W. Gould, are the defendants, to show cause, if any 
there be, why the judgment made and rendered in 
the above-entitled cause [237] on the 10th day of 
March, 1913, against the said New York Life Insur- 
ance Company, a corporation, and the said Joseph 
W. Gould, as defendants in said writ of error men- 
tioned, should not be corrected and reversed, and why 
said justice should not be done to the parties in that 
behalf. 

WITNESS, the Honorable WILLIAM C. VAN 
FLEET, United States District Judge for the North- 
ern District of California, this 18th day of Novem- 
ber, 1918. 

WM. C. VAN FLEET, 
United States District Judge for the Northern Dis- 
trict of California. 

[Seal] Attest: W. B. MALING, 

Clerk of the Above-entitled Court. 
By J. A. Schaerizer, 
Deputy Clerk. [238] 
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Receipt of copy of the within Citation is hereby 
admitted this 14th day of November, 19138. 
FRANK W. TAFT, 
CLARENCE COONAN, 
NAT SCHMULOWITZ, 
Attys. for Plaintiff. 


[Endorsed]: No. 15,041. In the District Court of 
the United States, Northern District of California, 
Second Division. Effie J. Gould Dunlevy, Plaintiff, 
vs. New York Life Insurance Company, a Corpora- 
tion, and Joseph W. Gould, Defendants. Citation 
on Writ of Error. Filed Nov. 14, 19138. W.B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 


[Endorsed]: No. 2349. United States Circuit 
Court of Appeals for the Ninth Circuit. New York 
Life Insurance Company, a Corporation, and Jos- 
eph W. Gould, Plaintiffs in Error, vs. Effie J. Gould 
Dunlevy, Defendant in Error. Transcript of 
Record. Upon Writ of Error to the United States 
District Court of the Northern District of Califor- 
nia, Second Division. 

Received and filed December 13, 1913. 

FRANK D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals. 
for the Ninth Circuit. 
By Meredith Sawyer, 
Deputy Clerk. 


No. 2349 


IN THE 


United States Circuit Court of Appeals 
For the Ninth Circuit 


NEW YORK LIFE INSURANCE COMPANY 
(a corporation), and JOSEPH W. GOULD, 
Plawmtiffs in Error, 


VS. 


EFFIE J. GOULD DUNLEVY, 
Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR, NEW YORK LIFE 
INSURANCE COMPANY. 


if. 


Statement of the Case. 
This writ of error is prosecuted from a judgment of 
the District Court of the Northern District of Califor- 


nia, Second Division. 


Effie J. Gould Dunlevy, the plaintiff in the court 
below (defendant in error herein), brought suit in the 
Superior Court of the State of California, in and for 
the County of Marin, upon a policy of life insurance 
issued by the New York Life Insurance Company 


(plaintiff in error herein), to one Joseph W. Gould. 
In her complaint, defendant in error claimed that after 
the issuance of the policy to Gould, the latter assigned 
it to her, and her right of recovery was predicated up- 
on Gouid’s assignment. Upon the petition of the New 
York Life Insurance Company the cause was removed 
to the District Court and was tried there upon the 
plaintiff’s complaint, upon an amended answer of New 
York Life Insurance Company thereto, and upon an 
agreed statement of facts. The District Court gave 
judgment for the defendant in error for the full amount 


claimed in her complaint. 


In its amended answer plaintiff in error set up two 


defenses: 


(1) That the defendant in error was not entitled 
to maintain the action because (a) Gould’s assignment 
was never delivered to her, and (b) because Gould’s 
assignment was not intended by Gould to transfer to 
defendant in error the tontine benefits to arise from 


the policy; 


(2) Because by reason of certain garnishee pro- 
ceedings instituted by creditors of the defendant in 
error in the State of Pennsylvania, the plaintiff in error 
had already been compelled to pay the full amount due 
under the policy. 


The policy sued upon was what is known as a tontine 
policy. It was issued by the New York Life Insurance . 
Company to Joseph W. Gould, the father and the as- 
signor of defendant in error, on January 22nd, 1889 


(Tr. pp. 82-102). By its provisions the life of Joseph 
W. Gould was insured in the sum of $5,000; but it also 
had a paid-up value of $2,479.70. In other words the 
Insurance Company agreed that if Joseph W. Gould 
were living on the 22nd day of January, 1909, the pol- 
icy might be surrendered by the insured for the sum 
of $2,479.70. 


Joseph W. Gould did survive the twenty-year period. 
Consequently the present action involves the recovery, 
not of the death benefits of the said policy, but of 


the so-called tontine benefits. 


The action in the lower court being, therefore, an 
action to recover the tontime benefits arising from the 
policy of insurance, it devolved upon defendant in 
error to show title in her to tontine benefits as dis- 
tinguished from death benefits. It appeared that on 
the 27th of June, 1898, when the defendant in error 
was thirteen years old, and while she was living with 
Joseph W. Gould, Gould signed the assignment upon 
which defendant in error relies. This assignment 
was in the following words and figures: 


‘‘Wor value received I hereby assign and trans- 
fer unto Effie J. Gould, of Pittsburgh, Pa., the 
Policy of Insurance known as No. 305,011, issued 
by the New York Life Insurance Company upon 
the life of Joseph W. Gould, of Pittsburgh, Pa., 
and all dividend, benefit, and advantage to be had 
or derived therefrom, subject to the conditions of 
the said Policy, and to the Rules and Regulations 
of the Company. 


Witness my hand and seal this 27th day of 
June, One Thousand Highteen Hundred and Nin- 
ety-three. 

(Signed) Josmpa W. Goutp. 


State of Pennsylvania, 
County of Allegeheny,—ss. 

On this 27th day of June, 1893, before me, per- 
sonally came Joseph W. Gould, to me known to 
be the individual deseribed in and who executed 
the foregoing assignment, and acknowledged that 
he executed the same. 

(Signed) Henry C. Ryan, 
Notary Public.”’ 


(ire 2-2. NOG=107.) 


The facts with respect to the delivery of this assign- 
ment were stipulated by the parties to be as follows: 


‘“That on or about the 27th day of June, 1893, 
defendant Joseph W. Gould, the assured in said 
policy, signed the instrument, a correct copy of 
which is set forth on pages 44 and 45, in Exhibit ‘A’ 
to the amended answer of defendant New York Life 
Insurance Company. 

‘‘That said policy remained in the possession of 
defendant Joseph W. Gould, the assured mentioned 
therein, and was never delivered to plaintiff herein; 
that said instrument, hereinbefore mentioned and set 
forth on pages 44 and 45 of said Exhibit ‘A’ to de- 
fendant New York Life Insurance Company’s 
amended answer herein, was not, nor was any copy- 
thereof, ever delivered to the plaintiff herein, but a 
copy of the same was delivered to defendant New 
York Life Insurance Company; that the notice at- 
tached to the said instrument contains a statement 
of the rules of defendant New York Life Insurance 
Company in force at the time of the signmg thereof, 
and defendant New York Life Insurance Company 


executed the receipt therefor, as set forth on page 
44 of Exhibit ‘A’ to the amended answer of defend- 
ant New York Life Insurance Company as follows: 


‘¢ <The New York Life Insurance Company, in ac- 
eordance with its rules, as stated below, has retained 
the duplicate of this assignment. 

‘¢ «Joon A. McCatu, Pres. 


"Per Lages’.”’ 
(im pp. 207-208.) 


It was also agreed that, if Gould were placed upon the 
stand, he would testify that his intention in executing the 
assignment and delivering it to the New York Life In- 
surance Company was solely to protect defendant in 
error in the event of his death prior to the expiration of 
the tontine period; that he wanted her to receive the 
$5,000 in the event of his death prior to the 22nd day of 
January, 1909; that he had absolutely no intention of 
giving her the tontine benefits of the policy should he 
survive until January 22nd, 1909 (Tr. pp. 210-211). 


The facts relied upon in the second defense of the 


Insurance Company were as follows: 


On June 18th, 1907, Boggs & Buhl, a creditor of the 
defendant in error, instituted an action for goods sold 
and delivered against defendant in error in the Court 
of Common Pleas of the County of Allegheny in the 
State of Pennsylvania (Tr. p. 43). Summons was is- 
sued in this action and the defendant in error was 
served on June 24th, 1907, in Pennsylvania, being at that 
time a resident of the State of Pennsylvania (Tr. p. 
99) On July 8th, 1907, judgment was entered in favor 
of Boggs & Buhl upon the default of the defendant in 
error for the sum of $536.76 (Tr. pp. 43, 59, 61). On 


November 10th, 1909, this judgment was still outstand- 
ing and unsatisfied, and on that date the judgment 
ereditor, Boggs & Buhl, caused a writ of execution to 
issue upon the judgment, and such writ of execution 
was, on November 11th, 1909, served upon F. W. Hub- 
bard, the duly authorized cashier of plaintiff in error 
herein, within the State of Pennsylvania (Tr. pp. 61, 64). 
Later a rule was obtained by Boggs & Buhl pursuant to 
the garnishment procedure under the Pennsylvania Stat- 
utes and under this rule the New York Life Insurance 
Company was required to make answer to certain in- 
terrogatories (Tr. pp. 62, 76-120). Later, and on 
March 19th, 1910, it was ordered that the New York 
Life Insurance Company pay the sum of $2479.70 into 
court, pursuant to the garnishment proceedings hereto- 
fore described, and on March 21st, 1910, that sum was 
paid by the New York Life Insurance Company to the 
prothonotary of the Pennsylvania court and was de- 
posited by the prothonotary subject to the further order 
of the court (Tr. p. 62). 


On February 5th, 1910, the Pennsylvania court made 
an order directing that Effie J. Gould Dunlevy, Joseph 
W. Gould and Boggs & Buhl should interplead to deter- 
mine to which one of them the moneys admitted to be 
in the hands of the New York Life Insurance Company 
as the proceeds of said policy of insurance, belonged 
(Tr. p. 144). In response thereto Boggs & Buhl an- 
swered, alleging that the proceeds of the policy be- 
longed to Effie J. Gould Dunlevy by reason of the as- 
signment hereinabove referred to, and therefore that 
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such moneys were subject to its execution levy. Joseph 
W. Gould also answered, alleging that these moneys 
belonged to him; that he had never assigned the tontine 
benefits of the policy to Mrs. Dunlevy. Defendant in 
error had in the meantime moved to the State of Cali- 
fornia. She was served with the order to show cause 
personally in the State of California, and she neither 
answered nor appeared to the order (Tr. p. 135). 


On May 3rd, 1910, the Pennsylvania court ordered 
that a feigned issue should be tried between Joseph 
W. Gould and Boggs & Buhl and certain other credi- 
tors of Mrs. Dunlevy who had intervened as to ‘‘wheth- 
er Joseph W. Gould made a valid gift of policy No. 
305,011, issued to him by the New York Life Insur- 
ance Company, to Effie J. Gould, now Effie J. Dun- 
levy’? (Tr. p. 149). Thereafter such feigned issue was 
tried before a jury and on September 19th, 1910, a ver- 
dict was rendered in favor of Joseph W. Gould (Tr. 
p. 192). On September 24th, 1910, judgment was en- 
tered upon said verdict (Tr. p. 170). On October Ist, 
1910, Joseph W. Gould apphed for an order directing 
the prothonotary to pay over the fund which had 
been placed in his hands by the New York Life In- 
surance Company (Tr. p. 170) and on the same date, 
October 1st, 1910, such order was made (Tr. p. 171). 
On October 3rd, 1910, the prothonotary paid the sum 
of $2471 which had been deposited by the New York 
Life Insurance Company in his hands, to the attor- 
neys for Joseph W. Gould, pursuant to the judgment in 
the feigned issue proceedings (Tr. p. 162). 


Te 


Specification of Errors. 

The first group of assignments presents the question 
as to the right of the defendant in error to recover the 
tontine benefits arising under the policy by reason of 
the assignment from Joseph W. Gould. This group 
includes assignments of errors V, VI, VII, XI, XII 
and XIII. 


In assignment XI the point is made that there was 
no sufficient delivery whatever of the assignment from 
Joseph W. Gould, as follows: 


“The decision and judgment was contrary to 
and against law because the Court erred in giving 
judement for the plaintiff and against the defend- 
ant, New York Life Insurance Company, and in 
holding and deciding that the delivery of a copy 
of the assignment referred to and set forth in 
plaintiff’s complaint to New York Life Insurance 
Company was, or constituted, a delivery of said 
assignment to the plaintiff herem, it appearing 
from the facts contained in the agreed statement 
of facts that the delivery of said copy of said 
assignment to said New York Life Insurance Com- 
pany did not in law constitute a delivery of said 
assignment to said plaintiff.’’ 


(Tr. p. 230.) 


In assignment XII the point is made that if the 
delivery of a copy of the assignment of Joseph W. 
Gould to the defendant in error to the New York Life 
Insurance Company constituted a delivery of which 
defendant in error could avail herself, nevertheless 
such delivery was conditional upon the death of Joseph 


W. Gould within the tontine period, that is to say, 
prior to January 22nd, 1909. Assignment XII reads 
as follows: 


‘“The decision and judgment were contrary to 
and against law because the court erred in giving 
judgment for plaintiff and against defendant, New 
York Life Insurance Company, and in holding and 
deciding that the defendant, Joseph W. Gould, 
had, prior to the commencement of the action, 
made an absolute assignment of all his right, 
title and interest to all benefits to accrue under 
the policy of insurance sued upon to the plaintiff 
herein, and had delivered said assignment to said 
plaintiff, it appearing from the agreed statement 
of facts that if the assignment referred to in 
plaintiff’s complaint was delivered to New York 
Life Insurance Company by said Gould for said 
plaintiff, such delivery was a conditional delivery 
only and was not to take effect as a delivery to 
said plaintiff unless the said Gould should die 
within the tontine period provided for in said 
policy of insurance.’’ 


Cieaaiian 23022 3s) 


In assignment XIII the point is made that there 
was no such intention upon the part of Joseph W. 
Gould to transfer to defendant in error the tontine 
benefits arising under the policy as would be suf- 
ficient to satisfy the rule requiring intention to give 
in all cases of a gift inter vivos. Assignment XIII 
reads as follows: 

‘“‘The decision and judgment were contrary to 
and against law because the Court erred in giving 
judgment for plaintiff and against defendant, New 
York Life Insurance Company, in holding and 


deciding that Joseph W. Gould, the beneficiary 
named in the policy of life insurance of the New 
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York Life Insurance Company, sued upon by 
plaintiff had, prior to the commencement of the 
action, assigned to plaintiff the particular benefits 
arising from said policy which were the subject 
of this action, to wit, benefits arising under the 
tontine provisions of said policy, it appearing from 
the agreed statement of facts and from the undis- 
puted facts of the case that at the time of the 
delivery of the assignment referred to in plaintiff’s 
complaint to the New York Life Insurance Com- 
pany, said Gould intended to transfer to said 
plaintiff only the benefits to arise under said 
policy, other than the tontine benefits that might 
arise at any time under said policy by reason 
of its tontine provisions.’’ 


(ies pp, 2315) 


The second question involved in the case, namely the 
question as to the effect of the garnishment proceedings 
in Pennsylvania and the payment by the New York Life 
Insurance Company pursuant to the Pennsylvania gar- 
nishment, is covered by the 8th assignment. Assignment 
VIII is as follows: 


‘¢Said Court erred in rendering judgment in favor 
of plaintiff and against said defendants, New York 
Life Insurance Company, a corporation, and Joseph 
W. Gould, because it appears from the undisputed 
facts of the case that on or about the 19th day of 
September, 1910, it was adjudicated by a Court of 
competent jurisdiction that plaintiff has no right, 
title or interest in and to the proceeds of said life 
insurance policy as more fully appears from Exhibit 
‘A’ to the amended answer to said New York Life 
Insurance Company on file herein.’’ 


(Tr. p. 229.) 
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Brief of the Argument. 


The argument for plaintiff in error will take the 
following course: 
A. 


Defendant in error had no right to the tontme ben- 
efits arising under the policy (Assignments of Error 
ceva Vil AN and XII). 

(1) There was no delivery of the assignment from 

Gould to the defendant in error. 

(a) The deposit of the duplicate with the Insur- 
ance Company was not a delivery. 

(b) The possession of the assignment by Gould 
was not the possession of his minor danghter, the 


defendant in error. 


(2) Assuming that the possession of the assign- 
ment by Gould, or of the duplicate by the Insurance 
Company, constituted a delivery, yet such delivery 
was conditional, to take effect only in case Gould died 
before the expiration of the tontine period. 


(3) The intent to make a gift of the tontine ben- 
efits is lacking. Mrs. Dunlevy claims as the donee of 
her father. 

(a) Gould’s evidence that he did not intend to 
make a gift of the tontine benefits to Mrs. Dunlevy 
is uncontradicted. 

(b) Gould’s parol evidence is competent to vary 
the terms of the written assignment because the 
Insurance Company was not a party nor privy 
thereto. 


i 


B. 


Defendant in error was barred by the Proceedings m 


Pennsylvania (Assignment of Error VIII). 


(1) Plaintiff in error protected itself by paying 
the proceeds of the policy into court, whether or not 
the Pennsylvania court had jurisdiction in the sub- 


sequent feigned issue proceeding. 


(a) The laws of Pennsylvania permit a gar- 
nishee to protect himself from double payment by 
depositing the amount of his debt in court. 

(b) The garnishee cannot be made a party to 
the feigned issue proceeding under the Pennsyl- 
vania statute and is not concerned with the out- 
come thereof. 

(c) If the judgment in the feigned issue pro- 
ceeding was void Mrs. Dunlevy’s remedy was 
against the prothonotary, not against the Insurance 


Company. 


(2) Defendant in error was bound by the judg- 
ment in the feigned issue proceeding, because 

(a) Service in California pursuant to the Penn- 
sylvania statute was sufficient provided the Penn- 
sylvania court had jurisdiction of the res in the 
feigned issue proceeding. . 

(b) The situs of a debt for the purpose of gar- 
nishment is where the debtor can be found and 
hence the Pennsylvania court did have jurisdiction 
of the res. 
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DEFENDANT IN ERROR HAD NO RIGHT TO THE TONTINE 
BENEFITS ARISING UNDER THE POLICY. 


1. There Was No Delivery of the Assignment. 


Plaintiff in error contends that from the agreed state- 
ment of facts it appears that there was no delivery 
whatever from Joseph W. Gould to defendant in error 
of the assignment of June 27th, 1893. 


On June 27th, 1893, Joseph W. Gould signed the as- 
signment. It is admitted that he never delivered the 
original or a copy thereof to defendant in error; that 
he never delivered the policy to defendant in error. All 
that is relied upon to show delivery of the assignment is: 


First, the lodging of a copy thereof with the home 
office of the New York Life Insurance Company ; 


Secondly, the fact that on June 27th, 1893, defendant 
in error was a child of thirteen and was residing with 
Gould, her father, with whom she continued to reside 
until] 1898. 


(a.) The lodging of the duplicate with the Insuranee Company did 
not constitute a delivery to defendant in error. 
In the case of 
Scott v. Dickson, 108 Pa. St. 6, 
Archibald Dickson, the decedent, had, in his lifetime, 
effected a policy of insurance upon his life, and the 
policy was sent to one Woolridge for delivery. Upon 
the decedent’s calling at the office of Mr. Woolridge 
to receive the policy, decedent said to Woolridge that 
he wanted to transfer it to the plaintiff. Woolridge 
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called the attention of the decedent to the company’s 
requirement in case of the transfer, as printed upon 
the policy, and then produced two blank forms for as- 
signment, used by the company, both of which were 
then filled up and signed by the decedent. One of 
the assignments was delivered to Woolridge, who for- 
warded it to the general office of the company, where 
it was received and noted; the other copy, with the 
policy, remained in the possession of the decedent until 
his death. The decedent himself paid all premiums upon 
the policy. He never told the plaintiff that he had 
procured or transferred the policy, and the first knowl- 
edge that Scott had of its existence was after the death 
of Dickson. 


The form of assignment, as set forth on page 9 of 
the report of the case, is stronger, if anything, than that 
involved in the instant case. Judgment went for the 
plaintiff in the lower court, from which judgment the 
defendant appealed. The judgment was reversed by 
the Supreme Court, for the reason that no valid assign- 
ment had been made, owing to a lack of delivery. 


Justice Paxton, who delivered the opinion of the 
court, said, in part: 


‘But I more than doubt whether the assignment 
gua assignment was sufficient to pass the title. It 
was true an assignment was made in form and 
lodged with the company, in accordance with its 
rules, but no copy of it was ever given to Scott, nor 
was he notified thereof, and the policy was retained 
by Dickson, who continued to pay the premiums 
up to the time of his death, in pursuance of a re- 
quest made to the company that the pr emium notices 
should be sent to him, Dickson. * * 
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In the case in hand the delivery of the assign- 
ment to the company was not the equivalent of a 
delivery to Scott. The whole thing was in fieri; 
there was no consideration, and the assignment. be- 
ing the voluntary act of the assured, was subject 
to his power of revocation. That circumstances 
might have arisen which would have made the revo- 
eation a matter of some trouble and expense, is not 
to the purpose. The true test was the right to re- 
voke or cancel the assignment. If that existed, 
nothing passed to the assignee at the time of said 
assignment.’’ 


Spooner’s Adim’r v. Hilbish IR GE, 28 S 1D, SI 
CVagys 


This was an action by the administrator of the estate 
of Spooner against the executor of the estate of Hilbish, 
to set aside a purported assignment of a policy of life 
insurance. The policy was issued to Hilbish in July, 
1888. All the premiums were paid by Hilbish during 


his hfetime. 


The evidence showed that at one time Hilbish con- 
templated making an assignment of the policy to 
Spooner, who claimed that such assignment had taken 
place. The rules of the insurance company required 
that assignments of its policies should be made in dupli- 
cate and sent to the company for acknowledgment, when 
one was to be returned to the insured, and the other 
retained by the company. Accordingly, Hilbish procured 
printed forms, prepared, signed and acknowledged them 
in duplicate, and sent them to the company, which kept 
one and returned the other to Hilbish. There was 
no evidence that Hilbish ever delivered to Spooner the 
duplicate assignment, which was returned to him by 
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the company. Spooner had admitted to the adminis- 
trator that he had never received it, nor was it found 
among the papers of Spooner. Neither was the policy 
itself delivered to Spooner, but was found among Hil- 
-bish’s papers at the time of his death. The eourt held 
that no assignment had taken place, for want of de- 
livery. 


The court, after quoting from the authorities regard- 
ing the necessity of a delivery, says: 


‘‘These judicial expressions show how necessary 
to the validity of a gift is an actual delivery of the 
thing itself, or of some equivalent of a delivery. 
Here there was no delivery of the policy by Hilbish 
to Spooner, or of any writing assigning it to him. 
The duplicate assignment was not left with the 
company, or retained by it, as the agent or other 
representative of Spooner, but only for its own pro- 
tection, in the event that an actual assignment of 
the policy was made. Without the delivery of 
the policy, or of a writing assigning it, the gift was 
incomplete and invalid,—a mere nullity,—and con- 
sequently incapable of being enforced either at law, 
or in equity. The case of Scott v. Dickson, 108 
Pa. St. 6, in the feature before us, is directly in 
point. 


(The court discussed the last cited case, and then, 
referring to it, says): 


‘While the court nevertheless held in that case 
that .the proceeds of the policy should be paid to 
the assignee, this conclusion was not reached by 
virtue of the assignment, but on the ground that 
it clearly appeared that the policy was intended for 
the benefit of the assignee at the time it was taken 
out, and that the failure to make the loss payable 
to the assignee when the policy was issued was the 
fault of the company, and not of the insured, and 
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that the form of the transaction should not defeat 
his intention. But no such state of facts exists 
in this case. There is no evidence whatever that 
Hilbish intended when he took out the policy that 
it should be for the benefit of Spooner. On the 
eontrary, there was no such purpose. The policy 
was taken out by Hilbish, for his own benefit, on 
July 31, 1888; and there is no evidence of any in- 
tention to assign it to Spooner, or to make him 
a donee of the policy or its proceeds, until March 
14, 1892,—nearly four years thereafter. Our con- 
clusion is that, however much Hilbish may have 
intended at one time to assign the policy to Spooner, 
he never executed his intention, and that the policy 
remained his property, and constituted assets of 
his estate, which his executor had the right to re- 
eover for the payment of his debts.’’ 


Weaver v. Weaver, 182 Ill. 287; 74 Am. St. 173. 


In this case, the parties, mother and wife, respect- 
ively, were interpleaded by the Aetna Life Insurance 
Company, each claiming the benefit of a policy of in- 
surance upon the life of one Weaver, procured in De- 
eember, 1882. 


The policy provided that: 


‘‘No assignment of this policy shall be valid un- 
less made in writing and attached hereto, and a 
copy thereof furnished said company; and any 
claim against this company arising under this pol- 
icy, made by any assignee, shall be subject to proof 
of interest.’’ 


In the year following the issuance of the policy, and 
after Weaver’s marriage to the appellant, he went to 
the office of the company and there filled out a form of 
assignment to his mother, the respondent, and acknowl- 
edged the same, leaving one copy with the agent of the 
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company, and taking the other, with the policy, to his 
home. <A short time previous to his death, he filled out 
another assignment to appellant, his wife, one copy of 
which was attached to the policy and delivered by him 
to her, and the other copy of assignment delivered to 
the company. 

The mother contended that the first assignment, to 
her, was a perfected gift. That contention was denied 
by the Circuit Court, but upheld by the Court of 
Appeals. The Supreme Court reversed the Court of 
Appeals, and upheld the decision of the Circuit Court. 

The two cases relied upon by defendant in error and 
cited in the District Court opinion as establishing the 
proposition that the delivery of the copy of the as- 
signment by Gould to the Insurance Company consti- 
tuted a valid delivery of the assignment, are readily 
distinguishable. In M’Donough v. Aetna Life Insur- 
ance Company, 78 N. Y. Supp. 216, the insured executed 
an assignment of the policy to the plaintiff and left 
the original assignment with the insurance company, 
while in the case at bar Gould retained the original 
assignment. In Hurlbut v. Hurlbut, 1 N. Y. Supp. 854, 
the insured executed an assignment of the policy, sent 
it to the insurance company and obtained from the 
insurance company an acknowledgment that it would 
pay the proceeds of the policy to the assignee. The 
insured then wrote to the assignee advising her of 
what he had done and that she might, from then on, 
‘look to and hold the company as her debtor for the 
payment of the money’’. In the case at bar Gould did 
not tell Mrs. Dunlevy of the existence of the assign- 
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ment, and the company never agreed to pay the pro- 
eeeds of the policy to Mrs. Dunlevy. 

In the present case nothing was done by the insured 
further than to take the preliminary step looking to 
the assignment of the policy to the defendant in error. 
By leaving a copy of the assignment at the home office 
of the Insurance Company, Gould complied with a rule 
of the company which prescribed that 


‘‘no assignment of this policy shall be valid unless 
made in writing and attached hereto and a copy 
thereof furnished said company’”’. 

This rule was for the benefit of the company,—not 
for the benefit of a possible assignee,—and in complying 
with it, Gould merely made it possible for him to make 
a valid assignment of the policy to Mrs. Dunlevy. That 
he did not consummate this, however, is certain from’ 
the facts that he never thereafter delivered the original 
assignment or a copy thereof to her; that he never 
thereafter delivered the original policy to her; that he 
paid all the premiums in the policy; that he never even 
advised her that he had made such an assignment to 
her and that she never knew or heard of such an as- 
signment until twenty years later when she received 
a notification from the company (Tr. p. 211). 


(b.) The fact that defendant in error was Gould’s daughter and 
a minor in his eustody did not dispense with the necessity 
of proving delivery. Gould’s possession of the instrnment 


was not for the benefit of defendant in error. 


It is true that in some cases actual manual delivery 
of an instrument is unnecessary where the donee is a 
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minor. It is not true, however, that under this rule, 
gifts to minors are held valid without delivery. Deliv- 
ery is as essential to the validity of such a gift as to 
any gift. And it is only in cases where delivery can 
be presumed from the attendant circumstances that 
actual manual delivery to the minor donee need not be 


shown. 


The mere execution of an instrument by a father and 
a retention of the instrument will not alone form the 
basis for a presumption of delivery, or of a presump- 
tion that the retention of the instrument by the father 
was intended for the benefit of the minor. In such a 
ease facts must appear from which it can be presumed 
that the father intended to make a present gift and in- 
tended that his possession of the instrument should 


inure to the benefit of the minor. 


Jenkins v. Southern Ry. Co., 34 8S. KE. 355: 


‘‘Hiven if, in order to invest an infant of tender 
years with the title to land, it may not be absolutely 
essential that there should be in every instance a 
manual delivery to such infant himself, or to a 
third person as his agent, of a voluntary convey- 
ance in which he is named as grantee, yet no effect 
can be given to an instrument of that character, 
which the maker thereof, after signing and ac- 
knowledging in the presence of witnesses, retains 
in his own custody, in the absence of satisfactory 
proof that it was his intention that such instrument 
should operate to immediately convey to the infant 
grantee the legal title to the premises therein 
described.”’ 


al 


Hall v. Waddill, 27 Sou. 937: 


‘‘Actual, manual tradition of the deed is not 
necessary, where the beneficiaries are infants, in- 
eapable of assent, and the grant wholly beneficial 
to them; there being a presumption of acceptance 
on their part in such cases. But delivery on the 
part of the grantors in some legal mode must 
nevertheless be shown, and direct, negative evi- 
dence of any such delivery defeats the grant, 
though a voluntary settlement, no matter how ben- 
eficial to infants.’’ 


Where a father executes deeds to his minor child and 
retains possession of the deeds, the question as to 
whether or not his possession can be deemed the posses- 
sion of the child, depends upon his intention at the time 
of executing the deeds. His subsequent actions with 
respect to the property mentioned in the deeds are often 
conclusive evidence as to what that intention was, and 
if it appears from his subsequent dealing with the prop- 
erty that after the execution of the deeds he continued 
to treat it as his own, it will be held that there was no 
delivery. 


Cazassa v. Cazassa, 22 8. W. 560 (Tenn. 1893), quot- 
ing from the syllabus: 


‘‘A father executed two deeds to his 12 year old 
son,—one providing that title was to vest on a 
formal future delivery, no delivery being intended 
at the time; the other was of the property in which 
they were living. No member of the family was in- 
formed of the execution of the deeds, and, after the 
father’s death, they were found among his papers. 
Up to the time of his death he continued to rent, in- 
sure, and manage the property in his own name. 
Held, that there was never any delivery or present 
intention to deliver.’’ 
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The court said: 


‘‘Looking at all the facts disclosed in the record, 
and the situation and surroundings of the parties, 
we are of opinion that neither of these deeds was 
ever delivered, nor was there ever an actual, pres- 


ent intent to deliver them. 
% 


% * % * BS % 


‘‘We can see no evidence of delivery at any date 
subsequent to the making of the deeds, or of any 
imtention to make such delivery; but the facts, so 
far as they go, negative the idea of any delivery. 
That the father never mentioned the making of the 
deeds to his wife, or to any of his friends; that he 
continued to use the property as before, paying 
taxes, making rental contracts, and receiving the 
rents, taking out insurance in his own name; that 
the deeds when found were not among his life and 
most valuable papers, but among his old bills and 
receipts,—all these facts negative the idea of any 
delivery, or of any present intention to deliver.’’ 


In such eases there is no presumption that the parent, 
executing a deed of gift to his minor child and contin- 
uing to hold the same, intended a delivery. The bur- 
den is upon the person endeavoring to establish the 
gift to prove the intention of the donor. In the absence 
of any facts, the gift will fail for want of delivery. 
This is clear from the cases in which such gifts have 
been upheld. 

' Masterson v. Cheek, 23 Il]. Rep. 72: 


‘‘The delivery of a deed conveying land to an 
infant, or one incapable of formally accepting the 
same, may be shown by facts and cireumstances 
indicating an intention on the part of the grantor 
to part absolutely with his title and vest it in the 
grantee. An acceptance will be presumed in such 
a case from the beneficial nature of the transac- 
tion.’’ 
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In this ease the gift was upheld, but only because of 
the fact that the donor, subsequent to his execution of 
the deed, caused it to be recorded. The recordation 
was held to establish his intention to complete the gift 
and to constitute a substituted form of delivery. 


In the present case it cannot be held that there was 
a delivery upon the theory suggested, for two reasons: 


First, because there is no evidence or admitted fact 
which shows an intention upon the part of Gould to 
consummate a gift to Mrs. Dunlevy; secondly, because 
such an intention is distinctly negatived by facts that 


are admitted and by Gould’s testimony. 


The facts of the present case are strikingly similar 
In many aspects to the facts involved in the cases 


above cited. 


Gould executed an assignment to Mrs. Dunlevy, his 
daughter, who was then thirteen years old and living 
in his custody, but Gould never delivered the policy 
or the assignment or a copy of either to Mrs. Dunlevy 
or to anyone else for her. Gould never told Mrs. Dun- 
levy of the existence of the policy or of the existence 
of any assignment in her favor, and she never knew or 
heard of such an assignment until sixteen years after it 
had been executed. Mrs. Dunlevy became of age five 
years after the execution of this assignment, and yet 
when she became of age, married and left the home of 
Gould, the latter did not even mention the existence of 
the assignment to her. 


Far from evidencing any intention upon the part 
of Gould to make a present gift to Mrs. Dunlevy of 
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the policy, the above facts are almost irreconcilable 


with such an intention. 


Gould’s positive conduct, however, with respect to 
the policy does, on the contrary ‘‘negatives the idea 
of any delivery’’. He continued to pay all of the 
premiums on the policy both before and after his 
daughter became of age. He testifies positively that 
he never intended to assign the tontine benefits to his 
daughter and his testimony in this regard is uncon- 
tradicted. It will be noted that in the cases where 
such deliveries have been upheld, the question has 
usually arisen after the death of the donor, and in 
such cases the donor’s testimony has been wunobtain- 
able, and for that reason tne courts have been com- 
pelled to pay greater heed to presumptions arising 
from acts done by the parties. Whatever presump- 
tions might be said to arise in this case should, we 
submit, fall before Gould’s uneontradicted, unchal- 


lenged testimony. 


2. Any Delivery Was Conditional Upon Gould’s Death 
Within the Tontine Period. 

The circumstances under which Joseph W. Gould 
deposited the copy of the assignment with the New 
York Life Insurance Company are set forth in the 
agreed statement (Tr. p. 210). 


Joseph W. Gould’s testimony in this regard was as 
follows: 


‘On or about the 27th day of June, 1893, being 
desirous of assigning said policy conditionally to 
my daughter, the plaintiff herein, I called at the 
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office of defendant New York Life Insurance Com- 
pany, and requested R. H. McCreary, the agent 
there in charge of said office, to have said policy 
assigned to my said daughter on condition that I 
should die before said policy was paid in full, desir- 
ing to reserve to myself the right to collect any 
money to be paid on said policy at the maturity 
thereof if I should so long live. 

‘“‘The agent of said company, the said R. H. Mc- 
Creary, had the instrument set forth on pages 44 
and 45 of Exhibit ‘A’ to the amended answer of 
defendant New York Life Insurance Company pre- 
pared, and I signed the same on the said R. H. 
McCreary’s assertion that it was an assigninent to 
my said daughter of the said policy only on condi- 
tion that I should die before the maturity of said 
policy, or before all the premiums were paid there- 
on. I did not read the assignment before executing 
the same, relying on the state of the said R. H. 
McCreary, the agent of said company, that I was 
assigning it conditionally in the manner before 
stated. I had no intention of making an absolute 
assignment of said policy to my said danghter, or 
to any other person.”’ 


i eels) 


If the delivery of the copy of the assignment to the 
Insurance Company is to be deemed a delivery to the 
defendant in error, the ordinary case is presented of an 
escrow, that is to say, of the delivery of an instrument 
to a third person with instructions to the third person 
to deliver it to the grantee upon the happening of cer- 
tain conditions. In the present instance what those 
conditions were is shown by Joseph W. Gould’s testi- 
mony, namely, that the assignment should not be deemed 
effective unless he, Gould, should die prior to January 
Bond. 1909. 
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The doctrine of conditional] deliveries is thoroughly 
established. 


lita 
Ware v. Allen, 128 U.S. 590, 32 L. Wd s63mianem 
the rule is stated with reference to a promissory note as 


follows: 


‘We are of opinion that this evidence shows that 
the contract upon which this suit is brought never 
went into effect; that the condition upon which it 
was to become operative never occurred, and that 
it is not a question of contradicting or varying a 
written instrument by parol testimony, but that it is 
one of that class of cases, well recognized in the 
law, by which an instrument, whether delivered to 
a third person as an escrow or to the obligee in it, 
is made to depend, as to its going into operation, 
upon events to occur or to be ascertained there- 
after.’’ 


In such cases the evidence of the condition must be 
furnished dehors the instrument; that is to say, an in- 
strument absolute in form may well be shown to have 


been conditionally delivered. 


In 
Whitney v. Dewey, 80 Pac. 1117, 
decided by the Supreme Court of Idaho in 1905, it was 
sald: 

‘‘Tt is beyond controversy that the evidence of de- 
livery must come from without the deed. In other 
words, a deed never shows upon its face nor by the 
terms thereof a delivery, and parol evidence thereof 
must necessarily be admitted when the question of 
delivery arises.’’ 


al 


It is true that an instrument absolute on its face can- 
not be shown by parol testimony to have been condition- 
ally delivered when the delivery is to the grantee direct 
and when the instrument relates to real property. 

is (Oe. Sle 
1 Devlin on Deeds, par. 315; 
Mowry v. Heney, 86 Cal. 471. 


The courts have, however, held that even where the 
delivery is direct to the grantee, parol testimony may 
be introduced to show that the instrument was condition- 
ally delivered when the instrument relates to personal 


property. 
Blewitt v. Boorwm, 37 N. E. 119; 142 N. Y. 357: 


‘‘Delivery of an instrument to a party thereto, 
when not relating to real estate, may be shown to 
have been on a parol condition that it should not 
take effect till the happening or doing of something, 
though the instrument be under seal, at least where 
it does not require a seal for its validity.”’ 


These rules, however, give way entirely when the de- 
livery is to a third person; that is to say, to an escrow 
holder. In such instances it may always be shown by 
parol testimony that the instrument was conditionally 
delivered and the terms of the delivery or the conditions 
of the delivery may likewise be shown by parol. 


This is equally true as to instruments affecting real 


or personal property. 
Nash v. Fugate, 38 Grat. 595; 34 Am. Rep. 780 (Va.): 


‘Counsel insist that there is no substantial distine- 
tion between a delivery directly to the obligee by all 
the parties signing the paper and a delivery by part 
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of them to the principal obligor and by the latter to 
the obligee. In either case the delivery is absolute 
and the condition void. A moment’s reflection will, 
however, show there is a wide distinction between 
the two cases. A deed cannot be delivered as an 
escrow to the party on whose behalf it is made; no 
matter what may be the form of the words used 
the delivery is absolute, and the deed takes effect 
immediately. An escrow, on the other hand, ex vi 
termini, is a deed delivered to some third person, 
a stranger, to be by him delivered to the grantee 
upon the performance of some condition. When the 
books speak of the delivery to a stranger as an es- 
sential to an escrow, it is in contradiction to a 
delivery to the party in whose behalf the deed is 
made.’’ 


Dorr v. Middlebury, 65 S. E. 97 (W. Va. 1909 


‘‘The cases cited, and, indeed, all the cases in 
which the question is presented, draw the distinction 
more or less clearly, between a delivery in escrow 
or a conditional delivery to the grantee, and cases 
where the grantee has in some way obtained man- 
ual possession of the deed, but there has been no 
intentional delivery of the deed for any purpose, for, 
as some of our eases hold, delivery is always a 
question of intention of the parties, and if there has 
been no intention to deliver, if the minds of the par- 
ties have never met on the subject of delivery, there 
is no delivery, no intention to pass the title on any 
terms or conditions, hence no contract, no deed.’’ 


Defendant in error does not contend that there was 
ever any delivery of the asignment from Joseph W. 
Gould to herself other than the deposit of the copy of 
the assignment with the New York Life Insurance Com- 
pany. It cannot be denied that if that transaction consti- 
tuted a delivery at all the copy must be deemed to have 
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been left with the New York Life Insurance Company 
as escrow holder for defendant in error. From what 
took place at the time this copy was left with the 
New York Life Insurance Company by Joseph W. 
Gould it is clear this delivery was a_ conditional 
delivery and that the assignment was to take effect 
only upon the condition that Gould should die prior 
to the expiration of the tontine period; that is to say, 
prior to January 22nd, 1909. The condition not hav- 
ing been fulfilled, the defendant in error would, in any 
event, be unable to benefit by such a delivery. 


3. By the Assignment Joseph W. Gould Did Not Intend 
to Give Defendant in Error the Tontine Benefits of 
the Policy and Therefore Defendant in Error Could 
Not Have Acquired Title to the Tontine Benefits 
Through the Assignment. 


(a.) The intention to give is an essential to every valid gift inter 


ViVOS. 


To accomplish a valid gift inter vivos, two elements 
are necessary: There must be a delivery from the donor 
to the donee and this delivery must be accompanied by a 
present intention upon the part of the donor to vest 
title in the donee. 


Po cyc, 1198: 


‘“The rule is well settled, however, that delivery 
need not be made to the donee personally, but may 
be made to a third person as agent or trustee, for 
the use of the donee, and under such circumstances 
as indicate that the donor relinquishes all right to 
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the possession or control of the property, and in- 
tends to vest a present title in the donee.”’ 


14 American and Eng. Cyc. of Law, 1020; 

20 Cyclase. 

Thornton on Gifts and Advancements, secs. 222, 
298, 224. 


It becomes peculiarly necessary to establish this inten- 
tion upon the part of the donor when delivery is to a 
third person for the donee. In such a case no evidence of 
intention can be gathered from the act of the donor in 
parting with the possession because the possession is not 
parted with direct to the donee and must be given by 
the third person to the donee in accordance with in- 
structions from the donor. How this intention may be 
shown is pointed out in 


Ruiz v. Dow, 113 Cal. 490, 
where it was held by the Supreme Court of California: 


‘<The intention of the husband to make a present 
gift to his wife by a deed delivered to a third per- 
son, may be proved by his own declarations, wheth- 
er made before or after the transaction.”’ 


(b.) The Insuranee Company would not in any event be bound by the 


absolute form of the assignment. 


The assignment from Joseph W. Gould to the defend- 


ant in error was absolute in form. 


As has already been pointed out, the evidence of a 
conditional delivery must necessarily come from without 
the instrument. The fact that the instrument which Jo- 
seph W. Gould placed in the hands of the New York Life 
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Insurance Company purported to convey all interest of 
whatever character in the policy, therefore, cannot be 
said to be evidence that he intended a gift of the tontine 
benefits as well as of the death benefits. If, as a matter 
of fact, he delivered the assignment to the New York 
Life Insurance Company with instructions that amounted 
to directions to the company to deliver the assignment 
only in the event that he should die within the tontine 
period, it would make no difference whether the assign- 
ment referred particularly to the tontine benefits or to 


his entire interest in the policy. 


The familiar case of an escrow is where an owner of 
real property executes a conveyance absolute in form 
and places it in the hands of a third person to be deliv- 
ered upon the happening of a certain contingency. In 
such a case it cannot be argued that because the convey- 
ance is absolute in form it is to be deduced therefrom 
that the escrow was free from the conditions. 


In the present case it is clear that if the condition 
which Joseph W. Gould testifies he made upon the 
delivery of the assignment to the New York Life In- 
surance Company ever occurred, that is to say, if his 
death occurred during the tontine period, then and in 
that event it was his wish that Mrs. Dunlevy should re- 
ceive the full benefits from the policy. If that condition 
were fulfilled, the possibility of tontine benefits would 
have expired and he then desired that she should have 
the complete title to the policy and its proceeds. 


Assuming, however, that on its face the assignment 
could be said to show an intention by Joseph W. Gould 
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to transfer the tontine benefits as well as the death bene- 
fits of the policy, nevertheless it is permissible for the 
Insurance Company to show the contrary by parol testi- 
mony. The assignment was from Joseph W. Gould, as 
assignor, to defendant in error, as assignee, and the 
plaintiff in error was an entire stranger to it. 


That a stranger to a contract may contradict its terms 
by parol testimony is unquestioned. 
17 Cyc., 749; 
Central etc. Co. v. Good, 120 Fed. 793, 798, 799; 
Sigua Iron Co. v. Greene, 88 Fed. 207; 
O’Shea v. R. R. Co., 105 Fed. 559, 563; 
Shattuck etc. Co. v. Gillelen, 154 Cal. 778, 784; 
Smith v. Goethe, 159 Cal. 628, 632; 
Bickerdike v. State, 144 Cal. 681, 691; 
Dunn v. Price, 112 Cal. 46, 51. 


Dunn v. Price, usually cited on this point, contains the 
following statement: 


‘Tt will be observed that the rule thus declared 
applies only as between the parties to the instru- 
ment and their representatives or successors in in- 
terest. It cannot be invoked by strangers to the 
instrument. ‘The rule that parol testimony may not 
be given to contradict a written contract applies only 
in suits between the parties to it or their privies. 
In a contention between a party to an instrument and 
a stranger, either can give parol testimony differing 
from the contents of the instrument.’ ’’ 


Gould’s testimony stands uncontradicted. Under the 
foregoing rule this testimony was admissible and com- 


petent to show that it was not his intention by the as- 
signment to transfer to Mrs. Dunlevy the tontine benefits 


which arise from the policy, but that he intended to give 
to her only the death benefits and to retain to himself 
the tontine benefits. 


B. 


THE DEFENDANT IN ERROR WAS BARRED BY THE 
PROCEEDINGS IN PENNSYLVANIA. 


1. The Dual Character of the Proceedings in Pennsylvania 
Considered. 
An accurate conception of the character of the proceed- 
ings in Pennsylvania is essential to a correct solution of 
the question presented. 


The attachment under which the New York Life In- 
surance Company was garnished issued upon a judgment 
obtained by Boggs & Buhl against the defendant in error 
in an action entitled Boggs & Duhl v. Effie J. Dunlevy, 
in 1907. It is of the utmost wnportance to note that in 
this action the defendant wm error was personally served 
m the State of Pennsylvana (Tr. p. 59). It is not dis- 
puted therefore that the New York Life was garnished 
under a judgment binding upon Mrs. Dunlevy; that is to 
say, under a judgment obtained in an action in which the 
Pennsylvania court had undisputed jurisdiction, by per- 
sonal service, over Mrs. Dunlevy. 


The Pennsylvania statutes, under which this garnish- 
ment was levied, are essentially the same as those in 
California. Those statutes under which this particular 
garnishment was levied, are as follows: 

Act of June, 1836, Section 32; 
2 Purdon’s Digest, 138th Ed., p. 1582. 
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‘‘45. The proceedings to levy an execution upon 
' stock, debts and deposits of money belonging or due 


to the defendant shall be as follows, to wit: 
* 


* * * * * 


‘48. In the case of a debt due to the defendant 
or of a deposit of money made by him, or of goods or 
chattels: pawned, pledged or demised, as aforesaid, 
the same may be attached and levied in satisfaction 
of the judgment in the manner allowed in the case of 
a foreign attachment.’’ 


The provision above referred to respecting foreign 
attachments is as follows: 
Aci of June 13th, 1836, section 48; 
Vol. 2, Purdon’s Degest, 13th Ed., p. 1718: 


“15. In the case of personal property, the 
attachment shall be executed as follows, to wit: 

‘‘TV. In all other cases of incorporeal heredita- 
ments, the attachment shall be executed by leaving 
a copy of the writ with the person or persons 
who may be liable to the payment of money to the 
defendant, or who may be charged with, or other- 
wise liable to the defendant in respect of such 
hereditaments, and if there be no such person, 
by publication, as directed in the case of houses 
or lands of which there shall be no person in 
possession, as aforesaid.”’ 


It will therefore be seen that first of all there was, 
in this case, the simple case of a valid garnishment 
of money in the hands of a ereditor of a judgment 
debtor. 


When the New York Life Insurance Company was 
garnished by Boggs & Buhl it knew that Joseph W. 
Gould was disputing the validity of his assignment 
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to Mrs. Dunlevy of the tontine benefits under the policy. 
Therefore it could not pay the proceeds to Boggs & 
Buh! without facing the danger of being compelled 
again to pay to Joseph W. Gould. Knowing these 
facts, the New York Life Insurance Company did what 
any creditor would have done under such circum- 
stances: it paid the moneys into the custody of the 


Pennsylvana court. 


After the payment of the moneys into court that 
court ordered Joseph W. Gould, Boggs & Buhl and 
Mrs. Dunlevy, the defendant in error herein—but not 
the New York Life Insurance Company—to interplead. 
It ordered a feigned issue made between these parties 
to determine the question as to whether or not Joseph 
W. Gould ever assigned the tontine benefits of the pol- 
icy to Mrs. Dunlevy. This feigned issue was framed 


pursuant to the Pennsylvania statutes. 


Act of May 26th, 1897; 
2 Purdon’s Digest, p. 1551: 


‘‘71. Whenever goods or chattels have been 
levied upon or seized by the sheriff of any county 
under any execution or attachment process issued 
ont of any court of this commonwealth, and the 
sheriff has been notified that said goods and chat- 
tels, or any part of them, belong to any person or 
persons other than the defendant or defendants in 
said execution or process, said sheriff shall enter 
a rule in the court out of which said execution 
or process issued on the supposed owner, (here- 
inafter called the claimant), to show cause why an 
issue should not be framed to determine the owner- 
ship of said goods and chattels; notice of said rule 
shall be given to the plaintiff and defendant in 
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said execution or process, the claimant, and the 
person or persons found in possession of the goods 
and chattels levied upon or seized.’’ 


In this feigned issue proceeding, Joseph W. Gould 
was served with notice personally ; so also was Boggs 
& Buhl. Joseph W. Gould and Boggs & Buhl and other 
intervening creditors of Mrs. Dunlevy appeared in the 
proceeding. Mrs. Dunlevy, however, was served with 
notice out of the State of Pennsylvania and in the 
State of California and she never appeared in the 


proceedings. 


With the foregoing outline of the character of the 
proceedings in Pennsylvania, we proceed to a discus- 
sion of the two reasons upon which we believe it must 
be held that Mrs. Dunlevy’s right to recover in this 


action was barred by those proceedings. 


2. The Payment of the Money into the Pennsylvania Court 
Bars a Recovery Irrespective of the Feigned Issue 
Proceedings. 

The holding of the District Court rested entirely 
upon the proposition that the Pennsylvania court was 
without jurisdiction of Mrs. Dunlevy in the feigned 
issue proceedings. 


But it is submitted that the New York Life Insur- 
ance Company was in no way concerned in those pro- 
eeedings. The New York Life Insurance Company, 
having been garnished by one of Mrs. Dunlevy’s 
ereditors under a valid judgment which was binding 
upon her, had the right to pay what it owed Mrs. 
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Dunlevy into court. It did pay the proceeds of the 
policy into court and having done so it was no longer 


concerned with the ultimate disposition of the money. 


(a.) The law of Pennsylvania gives a garnishee a right to pay his 
debt into court and having done so he is protected by such 
payment from a subsequent action by the judgment debtor. 

We quote the following Pennsylvania cases as estab- 
lishing the above principle conclusively : 
Singerly’s Exrs. v. Woodward, 8 Weekly Notes 
of Cases, 339 (Pa. 1880). 


Carson obtained a judgment against Singerly for 
$8142.94 in January, 1873. In January, 1874, Wood- 
ward, having obtained a judgment against Carson, gar- 
nished Singerly. Singerly did not pay the money into 
court and was thereupon sued as garnishee by Wood- 
ward. The question arose as to whether or not Wood- 
ward was entitled to interest from the date of the 
garnishment. The court held that he was because 
Singerly had not availed himself of his right to pay 
the money into court when he was garnished. The 
court said: 


‘Where one against whom an action is brought 
has notice of an equitable assignment of the claim 
if he does not dispute the debt his only protection 
against being charged with interest is payment 
into court, and this whether the claimants be one 
or many.’’ 


In 
Wilson v. Mayhew, 6 Phila. Rep. 273, 
the facts and the ruling of the court appear from the 
following quotations from the opinion: 
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‘‘The debt levied by this execution is on a judg- 
ment obtained in the name of the husband and 
wife to the use of the wife, who claims it as her 
property. The defendant makes known to us that 
the debt has been attached in his hands at the suit 
of a creditor of the husband, upon an attachment 
execution issued out of the District Court for the 
City and County of Philadelphia, and he asks to 
have the money paid into court to abide the issue 
of the attachment execution against the husband, 
to protect him from a double payment. 

*& %* * %* % %*& * 

‘Tt is not now the husband claiming this debt, 
but a creditor of the husband, and the defendant 
asks us to protect him from a double payment. 
This we can do by ordering the money to be paid 
into court to abide the issue of the attachment 
execution in which the rights of the parties must 
be tried.’’ 


Stockham v. Pancoast, 1 Penn. Dist. Rep. 135 
Cine 302): 


In this case a garnishee admitted in his answer to 
the garnishment that he was indebted to the judgment 
debtor, but averred that he had notice from subsequent 
attaching creditors of the judgment debtor that the 
first judgment against the judgment creditor under 
which he had been garnished, was fraudulent and 
void as to them. The garnishee therefore prayed to 
be allowed to pay the money into court and the court 
permitted him to do so, saying: 

‘¢Where a fund in the hands of a garnishee is 
attached by a judgment creditor, and the gar- 
nishee then receives notice from a subsequent judg- 


ment creditor, who also claims the fund, that the 
former judgment is void through fraud, the gar- 
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nishee will be allowed to pay the money into court; 
and a rule for judgment against the garnishee will 
be discharged.’’ 


Fuller v. Bleim, 9 Weekly Notes of Cases, 574 
Pa. 1880; 

Brooks v. Salin, 14 Weekly Notes of Cases, 390; 
Pa. 1884; 

Cunningham v. O’Keefe, 19 Weekly Notes of 
Cases, 970; Pa. 1887. 


The foregoing authorities show that the rule is the 
same in Pennsylvania as in the other states of the 


Union. 
Boreye,, 1092. 


‘‘In some jurisdictions the statutes provide that 
a garnishee may protect himself from liability by 
payment of the indebtedness, or delivery of the 
property of defendant in his possession, to the 
officer serving the writ. In some jurisdictions, 
where the garnishee has property or evidences of 
indebtedness in his possession belonging to the 
principal defendant, the court may, on proper ap- 
plication, order the garnishee to deliver such prop- 
erty to the sheriff. 

‘‘The statutes usually provide that a garnishee 
may relieve himself from liability both to plaintiff 
and the principal defendant by paying the money, 
or delivering the property into court after he has 
been served with the writ of garnishment. Some 
of the statutes provide that the court may order 
the money or property to be deposited in court, 
where the disclosure shows that the garnishee is 
possessed of property of or is indebted to the 
principal defendant.’’ 


4() 


(.) Under the Pennsylvania law the garnishee is not a proper party 
to, and is not concerned with the outcome of, the feigned issue 
proceeding. 

We have shown that under the interpretation that 
has been given the Pennsylvania garnishment statutes 
by the courts of that state the garnishee is entitled to 
pay into court, and his receipt from the prothonotary 
protects him against a subsequent suit by the judg- 
ment debtor. In other words, the Pennsylvania cases 
hold that, when the garnishee has reason to believe 
there are conflicting claims as to the ownership of 
the funds in his hands, he may pay the money to the 
prothonotary and thus protect himse!f against a possi- 


ble doub’e payment. 


As we have already pointed out, the Pennsylvania 
statutes provide for a feigned issue proceeding such 
as was followed in this case. But this proceeding does 
not concern the garnishee. It is a matter entirely 
between the judgment debtor and those who claim the 
fund against him. By paying the money into court 
the garnishee admits that he has no interest in the 
fund and is desirous of paying it over to the real 


owner. 


The courts of Pennsylvania have distinctly held that 
it is error to make the garnishee a party to one of 
these feigned issue proceedings. This was directly 
held in 

Fish v. Keency, 91 Pa. St. Rep. (10 Norris) 138: 


‘CA feigned issue should be framed between the 
opposing claimants of the money, so far as they 
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are known to the court. It was error to make a 
garnishee a party to the issue, and subject him to 
the expenses and costs, when he made no claim 


to the fund and was in no default.’’ 
% * * * *% *%& 


“Thus the facts are succinctly these: Mr. Sey- 
mour admitted the money to be in his hands. He 
made no claim to it, and was ready to pay it over 
to whomsoever the court should adjudge was en- 
titled thereto. Fish claimed it by virtue of his 
attachment, as the property of Spencer; Keeney, 
Cady and Knight, severally claimed it by right 
paramount to Spencer’s. The issue should have 
been formed between the opposing claimants of 
the money, so far as they were known to the court. 
The garnishee should not have been made a party 
to the issue. He should not have been subjected 
to the expenses and costs of a suit when he made 
no claim to the money, and was in no default. The 
injustice resulting to him by being made a party 
to the issue, is shown by the fact that he was 
thereby subjected to a large bill of costs, although 
the sum for which the verdict was rendered against 
him, is the precise amount he admitted to be in 
his hands, and was at all times ready to pay. 

* * * % * * * 

‘‘No fact is shown to justify the court in order- 
ing the attaching creditor and the garnishee to 
unite as one party in the issue, nor in entering a 
joint judgment against them thereon. By either 
paying the money into court, or by averring his 
willingness and readiness so to do, he should be 
protected against all costs of litigation between 
the claimants.’’ 


In 
Good v. Grant, 76 Pa. St. Pre. (26 P. F. 
Smith) 52, 
Mr. Justice Mercur, speaking for the Supreme Court 


of Pennsylvania in 1874, said: 
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‘“‘This case seems to have been tried in a very 
irregular manner. The defendants in error issued 
an attachment execution against the plaintiff in 
error as garnishee of Peter Dickinson. At this 
time Samuel Dickinson held several judgments 
against Good. He admitted his indebtedness upon 
them. The court say in their charge, ‘when the 
money became due the court directed the garnishee 
to pay the money into court, and this attachment 
execution is now being tried for the purpose of 
determining whether any portion of the money paid 
into court is the property of said Peter Dickinson.’ 
The contest then really was between the defendants 
in error as attaching creditors of Peter Dickin- 
son as one party, and Samuel Dickinson as the 
other party. The issue should have been formed 
and tried between them. By paying the money 
into court, Good admitted his hability to pay the 
judgment; although it is said the ‘court directed’ 
him so to pay it in, we will not assume this direc- 
tion to have been made without his request. The 
garnishee should then have been relieved from fur- 
ther costs. The contest should have been carried 
on wm form, as it was in fact, between the two 
parties claiming the fund.’’ 


(c.) If defendant in error was harmed by the payment of the money 
to Gould, her only recourse would be against the protho- 
notary and not against the Insurance Company. 

After the Insurance Company paid the fund to the 
prothonotary it had no further interest as to what 


became of the fund. 

The prothonotary ultimately paid the money, which 
the New York Life Insurance Company had _ placed 
in his hands, to Joseph W. Gould pursuant to the 


judgment in the feigned issue proceedings. 
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If the judgment in the feigned issue proceedings 
was void by reason of the want of jurisdiction of the 
Pennsylvania court over Mrs. Dunlevy, then the protho- 
notary was wrong in making such payment. If Mrs. 
Dunlevy was not bound by the judgment in the feigned 
issue proceedings she could sue the prothonotary for 
having made this unauthorized payment. But she could 
not sue the New York Life Insurance Company. 

In 

Shriver v. Harbaugh, 2 Pitts. Rep. (Crumrine) 

109, 

the defendants were sued for their refusal to respond 
to an attachment. It was shown that property of 
the attaching creditor had been properly levied upon 
and that the sheriff should have taken possession. It 
was shown that the garnishees offered to deliver the 
property into the possession of the sheriff but that the 
latter declined to take possession and sought to hold 
the property in the hands of the garnishees by an 
ordinary garnishment notice. The property being 
susceptible of manual delivery, it was held that the 
attempted garnishment could not hold. In giving judg- 
ment for the defendants the court said: 


‘Tf plaintiffs have sustained any damage, their 
remedy would be against the sheriff.’’ 


So, in the present case, if defendant in error has 
sustained any damage, her remedy is against the 
prothonotary. The plaintiff in error ought not to be 
compelled to answer for the latter’s mistake in paying 
out money in his custody—if, in fact, he paid under a 
void judgment in the feigned issue proceedings. 
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3. Defendant in Error is Bound by the Pennsylvania Judg- 
ment in the Feigned Issue Proceedings. 


The laws of Pennsylvania provide for constructive 
service upon a non-resident defendant, and it has been 
held that these laws are constitutional when applied 
in eases where the Pennsylvania courts have jurisdic- 
tion of the subject matter. The Pennsylvania statute 
on the subject is contained in the 

Micino)| Apri 0, 1909, ©. 1a. o8/,4nar. 1. 


‘Tt shall be lawful for any court of this common- 
wealth having jurisdiction, upon the special motion 
of the plaintiff or plaintiffs, in any suit in equity 
which has been or shall be instituted therein, con- 
cerning goods, chattels, lands, tenements or heredit- 
aments, or for the perpetuating of testimony con- 
cerning any lands, tenements and so forth, situate 
and being within the jurisdiction of such court, 
or concerning any charge, lien, judgment, mortgage 
or encumbrance thereon, or where the court acquired 
jurisdiction of the subject matter in controversy 
by the service of its process (on) one or more of 
the principal defendants, to order and direct that 
any subpoena, subpoenas, or other process to be 
had in such suit, be served upon any defendant or 
defendants therein, then residing or being out of 
the jurisdiction of such court, wherever found; and 
upon affidavit of such service had to proceed as 
fully and effectually as if the same had been made 
within the jurisdiction of such court; Provided, that 
it shall appear to such court, by affidavit, affidavits, 
or other documents applicable to the purpose, be- 
fore making such order, in what place or county 
such defendant or defendants reside, or are, or 
probably may be found, and if such place be with- 
out the United States, whether there are any officers 
of the United States residing thereat, or near thereto, 
and by what means such service may be authenticated 
and, provided, that such order limit a time, de- 
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pending on the place where such process is to be 
served, after the service thereof, within which com- 
pliance with the requirements thereof must be made 
by such defendant, or defendants; such process 
to be returnable at such time after the service 
thereof, as the court shall, by special order, direct: 
And further provided, that when such process shall 
be served, such defendant or defendants shall also 
be served with a copy of the order authorizing the 
service thereof, and a copy of the bill or petition, 
if such process be a subpoena thereon, but if not, 
a statement of the substance and object of the 
proceeding, whereon the same is founded; And pro- 
vided also, that the affidavit of such service of pro- 
cess and copies, or statements aforesaid, if such 
service be had within the United States may be 
made and taken before any officer of the United 
States, or of any of the States and Territories 
thereof, authorized to administer an oath; and if 
such service be had without the United States, the 
same shall be authenticated as such court shall 
by special order direct.’’ 


The record shows that the service upon Mrs. Dun- 
levy in the feigned issue proceeding was in strict com- 
pliance with the foregoing statute (Tr. pp. 135-144). 


It only remains to show that this was a case in which 
the Pennsylvania courts had jurisdiction of the res. 


In the present case the District Court held that the 
Pennsylvania court was without jurisdiction to render 
the Judgment in the feigned issue proceedings because 
it had no personal jurisdiction of Mrs. Dunlevy and 
because that court adjudged that no debt was due from 
the Insurance Company to Mrs. Dunlevy, but that 
Gould owned the insurance policy and its proceeds. 
But the question of jurisdiction of a State court to 
render a judgment based on publication of summons 
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where the only property within the State is a debt 
due from a non-resident of that State to another non- 
resident, has been decided by the Supreme Court of the 
United States and is not now open to controversy. 


That for the purpose of garnishment the situs of a debt 
is the place where the debtor is found is now settled 


law. 


In 
Harris v. Balk, 198 U. S. 215; 49 L. Ed. 1023, 
one Epstein, a resident of Maryland, had a claim against 
Balk, a resident of North Carolina. One Harris, also a 
resident of North Carolina, owed a debt to Balk. Harris 
made a trip to Baltimore and while there was served 
with attachment process in proceeding against Balk 
and Harris brought in conformity with the laws of 
Maryland. Balk did not appear in this proceeding and 
there was no personal service of process upon him. 
The only service had was constructive in accordance 
with the laws of Maryland. <A default judgment was 
entered against Balk and Harris and Harris paid Ep- 
stein’s attorney the amount of his debt to Balk. There- 
after, suit was brought in the North Carolina courts 
by Balk against Harris. Harris set up the Maryland 
judgment as a defense, but the North Carolina court 
gave judgment in favor of Balk, holding that the Mary- 
land judgment was void for want of jurisdiction. Mr. 
Justice Peckham, who rendered the decision in the 
United States Supreme Court, held that the Maryland 
judgment was valid even though obtained by construc- 
tive service of process against Balk because the court 
had jurisdiction of the debt due from Balk to Harris. 
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The case is directly in point here as appears from that 
portion of the decision on pages 226 and 227: 


‘*It ought to be and it is the object of courts to 
prevent the payment of any debt twice over. Thus, 
if Harris, owing a debt to Balk, paid it under a 
valid judgment against him, to Epstein, he cer- 
tainly ought not to be compelled to pay it a second 
time, but should have the right to plead his pay- 
ment under the Maryland judgment. It is objected, 
however, that the payment by Harris to Epstein 
was not under legal compulsion. Harris in truth 
owed the debt to Balk, which was attached by 
Epstein. He had, therefore, as we have seen, no 
defense to set up against the attachment of the 
debt. Jurisdiction over him personally had been 
obtained by the Maryland court. As he was abso- 
lutely without defense, there was no reason why 
he should not consent to a judgment impounding 
the debt, which judgment the plaintiff was legally 
entitled to, and which he could not prevent. There 
was no merely voluntary payment within the mean- 
ing of that phrase as applicable here.’’ 


Harris v. Balk is affirmed in an opinion written by 


Mr. Justice Ho!mes in 


Louisville & Nashville Railroad Co. v. Deer, 200 
Urs. 176-250 Wd, 427. 
The opinion is very short and is in the following 
words: 


‘This is an action to recover a debt admitted to 
have been due to the plaintiff, the defendant in 
error. But it was agreed in the trial court that a 
suit was brought by one Brock against the plaintiff 
in Florida, in whieh the railroad company, the pres- 
ent plaintiff in error, was summoned as garnishee, 
judgment was recovered against the latter as such 
for the sum now in suit, and the sum paid by it 
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into court, all before the present suit was begun. 
The proceedings in Florida were strictly in ac- 
cordance with the laws of that state. The railroad 
company did business there, and was permanently 
hable to service and suit, and the defendant, the 
present defendant in error, was notified by such 
publication as the statutes of Florida prescribed. 
He was not, however, a resident of the state, but 
lived in Alabama, and the supreme court of the 
latter state affirmed a judgment in his favor on 
the ground that the Florida court had no jurisdic 
tion to render the judgment relied on as a defense. 

‘“Whatever doubts may have been felt when this 
ease was decided below are disposed of by the 
recent decision in Harris v. Balk, 198 U. 8. 215; 
49 L. ed. 10, 23; 25 Sup. Ct. Rep. 625. There the 
garnishee was only temporarily present in Mary- 
land, where the first judgment was rendered, and 
the defendant in that judgment was absent from 
the state, and served only as the defendant in error 
was served in Florida. Yet the Maryland judg- 
ment was held valid, and a decision by the supreme 
eourt of North Carolina, denying the jurisdiction 
of the Maryland court, was reversed. In the pres- 
ent case the railroad company was permanently 
present in the state where it was served. In view 
of the full and recent discussion in Harris v. Balk, 
we think it unnecessary to say more.’’ 


Conceding, therefore, that the feigned issue proceed- 
ings were entirely distinct from the original suit by 
Boggs & Buhl against Mrs. Dunlevy, but bearing in 
mind that the proceedings were had _ strictly in 
accordance with the statutes of Pennsylvania and 
that Mrs. Dunlevy was personally served with no- 
tice thereof within the State of California, we submit 
that the judgment of the Pennsylvania court that Gould 
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and not Mrs. Dunlevy owned the proceeds of the policy, 
is a complete bar to the present action. 


The principle is established in 
Pennoyer v. Neff, 95 U.S. 714, 24 L. Ed. 569, 


that where property, real or personal, is situated within 
a State and judgment is rendered by the State court 
based on constructive service of process, the judgment 
is valid and determines the title to the property 
involved. So in the present case, had the question 
involved been the ownership of tangible personal 
property situated in Pennsylvania, the judgment 
of the Pennsylvania court to the _ effect that 
Gould was the owner thereof and that Mrs. Dunlevy 
had no interest therein, would unquestionably have 
been binding on the defendant in error here. And we 
submit that the rule in regard to choses in action and 
and choses in possession is not at all different. The 
debt which the Insurance Company owed under its 
policy either to Gould or to Mrs. Dunlevy was within 
the territorial jurisdiction of the Pennsylvania court. 

Harris v. Balk, supra; 

Lowisville & Nashville R. R. Co. v. Deer, supra. 


Weiner v. American Ins. Co. of Boston, 73 Atl. 443 
(Pa, PoC 
‘*A debt by a foreign corporation to another for- 


eign corporation may be garnisheed in au action 
against the creditor in Pennsylvania.’’ 


Gould appeared as the plaintiff claiming title thereto 
and asking that his title be quieted as against Mrs. 
Dunlevy. He caused constructive process to be served 


upon Mrs. Dunlevy in the manner authorized by the 
Pennsylvania statutes. 


The situs of the debt in the State of Pennsylvania 
and the constructive service of process gave the Penn- 
sylvania court power to determine whether Gould owned 
it or whether it belonged to Mrs. Dunlevy. Under the 
ruling of the learned District Judge, however, the 
Pennsylvania court had power to decide in favor of 
Mrs. Dunlevy but not to decide against her. We sub- 
mit this is not a proper construction of Pennoyer v. 
Nef’, supra. The court either bad or had not jurisdic- 
tion of the cause and having jurisdiction, it could decide 
the case the one way or the other. It has decided that 
Mrs. Dunlevy did not own the tontine benefits of the 
insurance policy in question and its decision is binding 


upon her. 


AN AFFIRMANCE OF THE JUDGMENT WILL COMPEL A 
SECOND PAYMENT. 


The striking feature of this case is that the Insurance 
Company has once paid its lability upon the policy of 
insurance in suit. It paid it under process of a court 
of competent jurisdiction. No claim is made that the 
Insurance Company knowingly or otherwise took an 
unfair advantage of defendant in error in paying the 
money into the hands of the prothonotary of the Penn- 
sylvania court. Had that court held in favor of Mrs. 
Dunlevy, her Pennsylvania creditors would have been 
paid. That court, however, compelled the Insurance 
Company to pay the money to it and later the jury, 
by its verdict, took the proceeds of the policy from her 
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creditors and gave it to her father. In the present 
action Mrs. Dunlevy, having so far successfully evaded 
her Pennsylvania creditors, seeks to compel the Insur- 
ance Company to pay the proceeds of the policy a 
second time. Such a result is intolerable. 


In the language of Mr. Justice Peckham, above quoted: 


‘“Tt ought to be and it is the object of courts to 
prevent the payment of any debt twice over.’’ 


The judgment should be reversed. 


Dated, San Francisco, 
February 25, 1914. 


Respectfully submitted, 
EK. J. McCutcuHen, 
WakrREN OLNEY, JR., 
CHarLtes W. WILLARD, 
Attorneys for Plaintiff in Error, 
New York Life Insurance Company. 
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No. 2349 


IN THE 


United States Circuit Court of Appeals 


For the Ninth Circuit 


NEW YORK LIFE INSURANCE 
COMPANY (a corporation), and 
JOSEPH W. GOULD, 

Plaintiffs in Error, 
Vs. 
EFFIE J. GOULD DUNLEVY, 
Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR, 
EFFIE J. GOULD DUNLEVY. 


Topic I. 


When issues of fact in any civil cause before a 
federal District Court, are tried and determined by 
the court without the intervention of a jury, and 
neither exceptions to the rulings of the court, made 
during the progress of the trial, are duly presented 
by a bill of exceptions, nor special findings filed, 
the scope of review by the Circuit Court of Appeals 
is limited to two questions: The jurisdiction of the 
trial court, and the sufficiency of the complaint to 


sustain the judgment. 


Section 1. 
STATEMENT OF FACTS BEARING UPON THE PROPOSITION 
SET FORTH IN TOPIC I. 

A trial by jury was waived by a stipulation in 
writing entered into by the plaintiff in error and the 
defendant in error, and filed with the clerk of the 
court (Transcript, page 195). J. W. Gould, one of 
the defendants in the District Court, did not waive a 
jury trial. He was served with summons within 
the State of California before this cause was re- 
moved from the State of California courts to the 
federal District Court (Transcript, pages 24 and 10). 
He has never appeared in this action, except spe- 
cially (Transcript, pages 18-23 inc.). Judgment was 
entered in favor of the defendant in error and 
against the plaintiff in error (Transcript, pages 196- 
197 inec.). The trial court denied a motion for a 
new trial (Transcript, page 220). No exceptions were 
made to rulings of the court during the progress of 
the trial, and presented by bill of exceptions (Tran- 
script, pages 206 to 222 inc.). No findings have 
been filed. Only one of the two defendants, namely, 
New York Life Insurance Company, is a party to 
this writ of error (Transcript, page 225). 


SECTION 2. 

AN OUTLINE STATEMENT OF THE POINTS OF LAW WHICH 
WILL BE MADE BY THE DEFENDANT IN ERROR IN SUP- 
PORT OF THE PROPOSITION OF TOPIC 1. 

The proposition of Topic I is true ‘because: 
(a) Before the Act of March 3, 1865 (Sections 649, 
700, Revised Statutes), when issues of fact in a 
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civil cause, before a federal Circuit Court were tried 
and determined by the court without intervention 
of a jury, the scope of review by the Circuit Court 
of Appeals was limited to the two questions: juris- 
diction of the trial court, and the sufficiency of the 
complaint (see Section 3). 


(b) The purpose of the Act of March 3, 1865, 
was to enlarge the scope of review (see Section 4). 


(c) The Act of March 3, 1865, sets forth certain 
procedure whereby the scope of review could be en- 
larged (see Section 5). 


(d) The procedure outlined by the Act of March 
3, 1865, must be strictly complied with if the scope 
of review is to be enlarged (see Section 6). 


(e) The provision of the Act of March 3, 1865, 
requiring that a stipulation in writing, signed by 
the parties, and filed with the clerk, waiving a jury 
trial, must be compled with, if the scope of review 
is to be enlarged (see Section 7). 


(f) The provisions of the Act of March 3, 1865, 
requiring that exceptions made to the rulings of the 
court during the progress of the trial, be duly pre- 
sented by bill of exception, and special findings be 
filed, must be comphed with if the scope of review 
is to be enlarged (see Section 8). 


(g) When the provisions of the Act of March 3, 
1865, are not complied with the scope of review of 
the Circuit Court of Appeals is the same as prior 
to that enactment, to wit: jurisdiction of the trial 
court and the sufficiency of the complaint (see Sec- 
tion 9). 


(h) The trial court had jurisdiction over the 
parties and the subject matter (see Section 10). 


(i) The complaint is sufficient to sustain a judg- 
ment (see Section 11). 


SECTION 3. 


BEFORE THE ACT OF MARCH 3, 1865, WHEN ISSUES OF FACT 
IN A CIVIL CAUSE, BEFORE A FEDERAL CIRCUIT COURT, 
WERE TRIED AND DETERMINED BY THE COURT, WITH- 
OUT INTERVENTION OF A JURY, THE SCOPE OF REVIEW 
OF THE CIRCUIT COURT OF APPEALS WAS LIMITED TO 
TWO QUESTIONS: JURISDICTION OF THE TRIAL COURT, 
AND SUFFICIENCY OF THE COMPLAINT TO SUSTAIN THE 
JUDGMENT. 


The rule of law stated in the proposition of this 
section is ably discussed by the Supreme Court in 
the case of Campbell v. Boyreau, 21 How. (U. 8.) 

223, decided in 1859. Chief Justice Tanev in his 
opinion states: 


“—* * * Indeed, undemthe Acts of Cone 
gress establishing and organizing the Courts 
of the United States, it is clear that the decision 
could not be otherwise; for, so far as questions 
of law are concerned, they are regulated in their 
modes of proceeding according to the rules and 
principles of the common law, with the single 
exception of the courts in the State of Louisi- 
ana, of which we shall presently speak. And by 
the established and familiar rules and prinerples 
which govern common law proceedings, no ques- 
tron of the law cau be reviewed and re-examined 
man appellate court upon writ of error (except 
only where tt arises upon the process, pleadings, 
or judgment, in the cause), unless the facts are 


found by a jury, by a general or special verdict, 
or are admitted by the parties, upon a case 
stated in the nature of a special verdict stating 
the facts, and referring the questions of law to 
the court. 

The finding of issues in fact by the court upon 
the evidence is altogether unknown to a common 
law court, and cannot be recognized as a judicial 
act. Such questions are exclusively within the 
province of the jury; and, if, by agreement of 
parties, the questions of fact in dispute are sub- 
mitted for decision to the judge upon the evi- 
dence, he does not exercise judicial authority im 
deciding, but acts rather in the character of an 
arbitrator. * * * And as this court cannot 
regard the facts found by the judge as having 
been judicially determined wm the court below, 
there are no facts before us upon which ques- 
tions of law may legally and judicially have 
arisen in the inferior court, and no questions, 
therefore, open to our revision as an appellate 
tribunal. Consequently, as the circuit court had 
jurisdiction of the subject-matter and the par- 
ties, and there is no question of law or fact open 
to our re-examination, its gudgment must be 
presumed to be right, and on that ground only 
Gnmeed, Sy = 2 2 


SECTION 4. 


THE PURPOSE OF THE ACT OF MARCH 3, 1865, WAS TO 
ENLARGE THE SCOPE OF REVIEW IN THE SITUATION, 
ASSUMED BY THE PROPOSITION QF SECTION 3. 


The court in the case of Boogher v. New York Life 
Insurance Co., 13 Otto (U. 8.) 90, at page 96, sets 
forth the statement that 


“To * * * give parties the right of review 
here, if they submitted their issues to a trial 


by the court, the Act of 1865, 13 Stat. at L. 501, 
sec. 4; Rev. Stat., secs. 649, 700, was passed. In 
this way it was provided that issues of fact im 
civil cases tn the cireuit court might be tried 
and determined by the court, without the mter- 
vention of a jury, ‘whenever’ the parties, or 
‘their attorneys of record, file with the clerk a 
stipulation in writing waiving a jury. The find- 
ing of the court upon the facts * * * shall 
have the same effect as the verdict of a jury.’ 
Provision was also made for presenting the rul- 
ings of the court in the progress of the trial for 
review here by bill of exceptions, and when the 
finding was special that the review might extend 
to the determination of the sufficiency of the 
facts found to support the judgment.” 


SECTION 5. 


THE ACT OF TEARCH 8, 1865, SETS FORTH CERTAIN PRO- 
CEDURE WHEREBY THE SCOPE OF REVIEW OF THE 
CIRCUIT COURT OF APPEALS MAY BE ENLARGED. 


The act of March 3, 1865, has been re-enacted as 
Sections 649, 700, Revised Statutes. 


Boogher v. New York Life ins. Co., supra. 


These two sections of the Revised Statute are as 
follows: 


SECTION 649. 


‘‘Issues of fact in civil cases in any circuit 
court may be tried and determined by the court, 
without the intervention of a jury, whenever 
the parties, or their attorneys of record, file with 
the clerk a stipulation in writing waiving a jury. 
The finding of the court upon the facts, which 


~~ 


( 


may be either general or special, shall have the 
same effect as the verdict of a jury.”’ 


Srecrion 700. 


‘(When an issue of fact in any civil cause in 
a circuit court is tried and determined by the 
court without the intervention of a jury, accord- 
ing to section six hundred and forty-nine, the 
rulings of the court in the progress of the trial 
of the cause, if excepted to at the time, and duly 
presented by a bill of exceptions, may be re- 
viewed by the Supreme Court upon a writ of 
error, or upon appeal; and when the finding is 
special the review may extend to the determina- 
tion of the sufficiency of the facts found to 
support the judgment.”’ 


There are certain decisions to the effect that these 
sections of the Revised Statutes refer to trials had 
in the federal Circuit Courts, but not to trials had 
in the federal District Court. 


Rogers v. United States, 141 U. S. 548; 
Wear v. Mayer, 6 Fed. 658. 

These decisions were rendered prior to the Ju- 
dicial Code of March 3, 1911. By this enactment the 
functions of the federal Circuit Court were trans- 
ferred to the federal District Court. 


United States v. New Departure Mfg. Co, 195 
eda iis 
Moreover, the cause now before the court was 
originally in the federal Circuit Court (Transcript, 
page 11) and was transferred to the federal district 
under the Judicial Code above referred to. 
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Section 700 makes a specific statement that if the 
procedure is complied with certain matter ‘‘may be 
reviewed by the Supreme Court.’’ This does not 
exclude writ of error and appeal to the Cireuit 
Court of Appeals from the force of the Act. It has 
been repeatedly decided that the sections do Tete. 
also, to writs of error and appeals to the Circuit 
Court of Appeals. 

Erkels v. United States, 169 Fed. 623. 


An inspection of Sections 649 and 700, Revised 
Statutes, set forth in full above, discloses that the 
procedure necessary to enlarge the scope of review 
of Circuit Court of Appeals is: 


1. To file with the clerk of the court a stipula- 
tion in writing, waiving a jury. 


2. (a) To except to rulings by the court made 
during the progress of the trial, and present the ex- 
ceptions in a bill of exceptions. 


(b) To file special findings. 


If there is a compliance with the procedure above 
set forth, the appellate court will review: 


(1) The rulings of the court made during the 
progress of the trial; and 


(2) The sufficiency of the facts found to support 
the judgment. 


SECTION 6. 


THE TERMS OF SECTIONS 619 AND 700, R. S.. MUST BE CON- 
FORMED WITH IN A REASONABLY STRICT FASHION. 


The rule of compliance with the sections was laid 
down in the case of Flanders v. Tweed, 9 Wall. CU. 
S.) 425, at page 429, in the following words: 


‘c * * * if we (the Supreme Court) may 
expect to avoid like difficulties and disorder 
under the Act of 1865 (we shall have) to re- 
quire, in all cases where the parties see fit to 
avail themselves of the privileges of the Act, a 
reasonably strict conformity to its regulations.’’ 
(Matter in parentheses ours.) 


SECTION 7. 


THE PROVISION OF THE ACT OF MARCH 8, 1865 (649, 760 R. S.), 
REQUIRING THAT A STIPULATION IN WRITING AND FILED 
WITH THE CLERK, WAIVING A JURY TRIAL, MUST BE 
COMPLIED WITH IF THE SCOPE OF REVIEW OF THE 
CIRCUIT COURT OF APPEALS IS TO BE ENLARGED. 


In this court, in 1909, the proposition of this 
section was determined in Erkels v. United States, 
169 Fed. 623, where the court states, at page 624: 


‘‘This case comes here upon writ of error 
to reyiew a Judgment rendered in an action of 
ejectment brought by the plaintiff in error 
against the defendant in error after a trial with- 
out a jury in the Court below; there having been 
no written stipulation waiving a jury trial. The 
assignments of error raise the question of the 
sufficiency of the evidence to sustain the find- 
ings on which the judgment was based. * * * 
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Under that statute (Sect. 649, 700) it has 
been uniformly held that if a case is tried before 
the court without a jury and there is no written 
stipulation waiving a jury, none of the ques- 
tions decided at the trial can be re-examined in 
an appellate court on writs of error.” 


The Erkels case does not present the exact situa- 
tion found in the case before the court. In that 
case the statute was not complied with in that there 
was no written stipulation waiving a jury. In this 
case the statute has been complied with in that 
respect, but not in respect to the second provision 
stating the procedure whereby questions of law 
can be brought before the Circuit Court of 
Appeals for review. There has been no exceptions 
made to the court’s rulings during the progress of 
the trial, and no exception so made, presented by a 
bill of exceptions; and there are no special findings 
of fact filed. 


The Erkels case is valuable here to show that the 
procedure to enlarge the scope of review of the 
Circuit Court of Appeals set forth by Sections 649, 
700, R. S., must be complied with. If it is not, no 
error of the trial court can be reviewed. 

Perego v. Dodge, 163 U. S. 160; 
Beuttel v. Magone, 157 U. S. 154; 
Kearney v. Case, 12 Wall. (U. 8.) 275. 
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SECTION 8. 


THE PROVISIONS OF THE ACT OF MARCH 3, 1865, REQUIRING 
THAT EXCEPTIONS TO RULINGS OF THE COURT DURING 
THE PROGRESS OF THE TRIAL BE DULY PRESENTED BY 
A BILL OF EXCEPTIONS, AND SPECIAL FINDINGS BE 
FILED, MUST BE COMPLIED WITH IN ORDER TO ENLARGE 
THE SCOPE OF REVIEW OF THE CIRCUIT COURT OF 
APPEALS TO RULINGS MADE BY THE TRIAL COURT AND 
SUFFICIENCY OF THE FACTS FOUND. 

The situation contemplated by the proposition 
states the situation found in the case. There was a 
stipulation in writing filed with the clerk (Tran- 
script, page 195). There are no exceptions to rul- 
ings presented by the bill of exceptions (Transcript, 
pages 206 to 223, inc.). There is no finding of fact. 


In discussing the proposition of this section it is 
necessary to inquire: 

(a) The scope of review when there are no rul- 
ings duly excepted to and presented by bill of ex- 
ception, and there are no findings. 


(b) The dependence of scope of review upon the 
presence or absence of exception to the rulings of 
the court duly presented by a bill of exception and 
of general findings and special findings. 


(c) If there are any substitutes for a special find- 
ing. 

A. When a stipulation waiving a jury trial has 
been filed, but no exceptions to the rulings of the 
court have been made and duly presented by a bull of 
exception, and no findings have been filed, there has 
been no compliance with the Sections 649, 700, Re- 
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vised Statutes, and the scope of review of the Cir- 
cuit Court of Appeals is limited to two questions: 
the jurisdiction of the trial court, and the sufficiency 
of the complaint. 


Chief Justice Fuller, in considering such a situa- 
tion, renders the following opinion in Lloyd v. Me- 
Williams, 1387 U.S. 576: 


“In this cause trial by jury was waived by 
agreement of the parties in writing, duly filed, 
and the case was tried by the Court. But the 
record discloses no findings upon the facts, 
either general or special in accordance with the 
statute (Rev. Stat. See. 649, 700), and no ques- 
tions are therefore open to our revision as an 
appellate tribunal, . 

As the Cirewt Court had jurisdiction of the 
subject matter and the parties, its judgment 
must be presumed to be right and on that ground 
affirmed,” 


B. The dependence of the scope of review of 
the Circuit Court of Appeals upon the presence or 
absence of the certain provisions of Sections 649, 
700, Revised Statutes, namely, exceptions to rulings 
made by the court during the progress of the trial, 
and duly presented by a bill of exceptions, general 
findings and special findings. 


By the case of Norris v. Jackson, 9 Wall. (U. 8.) 
125, findings of a cause tried by the court without 
the intervention of a jury, in compliance with Sec- 
tions 649, 700, Revised Statutes, are given the same 
effect as a verdict by a jury. The court savs: 


‘Whether the findings be general or special, 
the statute gives it the same effect as the verdict 
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of the jury, that is to say, it is conclusive as to 
the facts so found.”’ 


And in that case the following legal situations were 
found to result from the presence or absence of 
exceptions and findings as required by the statutes. 
The court states the effect on page 129 as follows: 


‘1. If the verdict be a general verdict, only 
such rulings of the court, in the progress of the 
trial, can be reviewed as are presented by bill of 
exceptions, or aS may arise on the pleadings. 

2. In such cases, a bill of exceptions cannot 
be used to bring up the whole testimony for re- 
view any more than in a trial by jury. 

o. That if the parties desire a review of the 
law involved in the case, they must either get 
the court to find a special verdict, which raises 
the legal propositions, or they must present to 
the court their propositions of law, and re- 
quire the court to rule on them, 

4. That objection to the admission or exclu- 
sion of evidence, or to such ruling on the propo- 
sitions of law as the partv may ask, must ap- 
pear bilo excepnions. 7 


This case has been repeatedly followed. 


See 
Kentucky Life and Ace. Ins. Co. v. Hamilton, 
63 Fed. 97. 


From the extract from Norris v. Jackson, supra, 
it can be fairly concluded that: 


(1) If-there has been a stipulation in writing 
waiving a jury trial, a general finding, and no ex- 
ceptions to the rulings of the court, the Circuit 
Court of Appeals can review no questions of fact or 
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law. (See excerpt Norris v. Jackson, heading 1, 
supra. ) 

(2) If there has been a stipulation in writing 
waiving a jury trial, a general finding and certain 
exceptions to rulings of the court presented by a 
pill of exceptions, the Circuit Court of Appeals can- 
not review questions of fact, but can review the rul- 
ings of the court (see excerpt, Norris v. Jackson, 
supra, heading 1). 

(3) If there has been a stipulation in writing 
waiving a jury, special findings, but no exceptions 
to rulings of the court, presented by a bill of excep- 
tions, the Circuit Court of Appeals can review ques- 
tions of law raised by the special verdict, but no 
other questions of law (see excerpt, Norris v. Jack- 
son, supra, heading 2). 

Note.—The court points out an alternative method 
of presenting questions of law, to wit, present the 
proposition and have the court rule on them. 


(4) If there has been a written stipulation in 
writing, waiving a trial by jury, special findings, 
and exception to rulings by the court, duly presented 
by a bill of exceptions, the scope of review of the 
Circuit Court of Appeals extends to all questions 
of law arising upon the trial of the case, including 
the sufficiency of the facts to sustain the judgment, 
but to no question of fact (see excerpt Norris v. 
Jackson, supra, headings 3 and 4). 


In the case before the court, it is to be noted that 
there is a bill of exceptions (Transcript, pages 206 
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to 223, inc.), which contains the whole of the testi- 
mony in this case. It is an obvious endeavor to pre- 
sent the testimony to the appellate court. This can- 
not be done, as can be seen by heading 2 of the ex- 
cerpt from Norris v. Jackson, supra, which states: 


‘‘In such eases, a bill of exception cannot be 
used to bring up the whole testimony for re- 
view, any more than in a trial by jury.”’ 


Also the writer desires to call to the court’s atten- 
tion that the phrase ‘‘rulings of the court in the 
progress of the trial’’ does not include the general 
finding of the court, nor the conclusion embodied in 
the general finding. 

Cooper v. Omohundro, 19 Wall. (U. S.) 65. 


C. <A consideration of the question whether or 
not a substitute can be found for the ‘‘special finding 
of fact’’ required in Sections 649, 700, Revised 
Statutes, to enlarge the scope of review of the Cir- 
euit Court of Appeals. 


At this time it is necessary to point out that. 
there need be no further discussion of ‘‘rulings made 
in the course of trial’’ and ‘‘general findings.’’ An 
investigation of the bill of exceptions (Transcript, 
pages 206 to 223) discloses no exception. The law 
is that a general finding concludes both questions of 
law and fact even as a general verdict (Norris v. 
Jackson, supra). 


The only way that the plaintiff in error can pre- 
sent questions for the review of the Circuit Court 
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of Appeals is by presenting in a bill of exceptions, 
special findings or a substitute therefor. 


There is no question but that special findings as 
such have never been filed. However, the decisions 
disclose attempts which have been made to discover 
a substitute for that requirement in (1) agreed 
statements of fact; (2) opinion of the court. 


(1) When can an agreed statement of facts stipu- 
lated to by the parties to the writ of error be 
substituted for a special finding? 


Tn the case of Wayne County v. Kennicott, 103 
U. S. 554, where there was an agreed statement of 
facts, the court states: 


‘“As to the finding. Even before the Act of 
1865, 13 Stat. at L. ch. 86, Sec. 4, reproduced in 
Sees. 649 and 700, Rev. Stat., it was always held 
that a judgment on agreed facts spread at large 
on the record could be reviewed here on a writ 
Or CLVOT, “= = 

It is manifest that the Act of 1865 was not 
intended to interfere with this practice.”’ 


A declaration of what is and what is not an agreed 
statement of facts suitable to perform the functions 
of a special finding is found in the case of Wilson v. 
Merchants Loan & T. Co., 183 U. 8. 121, at page 126, 
where the court states: 


‘The result of the decisions under the statutes 
providing for a waiver of trial by jury, and the 
proceedings on a trial by the court (Rev. Stat., 
secs. 649, 700), is that when there are special 
findings they must be findings of what are 
termed ultimate facts, and not the evidence from 
whieh such facts might be but are not found. Tf, 
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therefore, an agreed statement contains certain 
facts of that nature, and in addition thereto and 
as part of such statement there are other facts 
of an evidential character only, from which a 
material ultimate fact might be inferred, but 
which is not agreed upon or found, we cannot 
find it, and we cannot decide the case on the ulti- 
mate facts agreed upon without reference to 
such other facts. In such case we must be lim- 
ited to the general finding by the court. We are 
so limited because the agreed statement is not 
a compliance with the statute.’’ 


The case before the court contains a statement of 
facts (Transcript, pages 207 to 211), in which is in- 
cluded a statement of certain facts, and an agreed 
statement of what the testimony of a certain witness 
would testify to if placed upon the stand. His testi- 
mony bears upon material ultimate facts. It is a 
situation contemplated by the opinion above set 
forth. It is a case where ‘‘there are other facts of 
an evidential character only, from which a material 
ultimate fact might be inferred.’’ Besides there is 
the oral testimony of the plaintiff upon certain ma- 
terial matter (Transcript, pages 212 to 213 inc.). 


(2) When ean the opinion of the trial court be 
substituted for a special finding of fact? 


The defendant in error has been unable to discover 
any case in which a statement of facts, in an opinion, 
were viewed as a special finding of fact, except In- 
surance Co. v. Tweed, 7 Wall. (U. S.) 51. This case 
is fully discussed by Justice Lurton in Kentucky L. 
& A. Co. v. Hamilton, supra, in determining that in 
the case then before the court, there was no opinion 
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which could be substituted for a special finding of 
fact. On page 95, Justice Lurton states: 


‘“That entry recites that, ‘the court delivered 
a written opinion,’ ‘and made a finding of all 
the issues in favor of the plaintiff.’ This is 
nothing more than a general finding in favor of 
the plaintiff. The contention of the appellant 
is that the effect of the recital is to make the 
opinion a part of the record, and a special find- 
ing of facts, within the statute. We do not 
think the opinion thereby becomes a part of the 
record. It is a mere recital of the fact that 
an opinion had been read. The opinion did not 
become thereby a part of the judgment entry, 
and did not operate as a special finding of facts. 
The opinion is included in the transcript sent to 
us, but there is no nunute entry making it a 
part of the record. It was properly included 
in the transcript under the 14th rule of this 
court, which requires the clerk of the circuit 
court ‘to transmit with the record a copy of the 
opinion or opinions filed in the ease.’ This opin- 
7on does not purport to be a special finding of 
facts. Some parts of the evidence are referred 
to and commented on for the purpose of sup- 
porting the judgment. In so far as it deals 
with the facts, it is a mere statement of the evi- 
dence, and not the conclusion of the court as to 
the facts from the evidence. In Insurance Co. 
v. Tweed a like question arose. Myr. Justice 
Miller, on this subject, said: 

‘We are asked, in the present case, to accept 
the opinion of the court below, as a sufficient 
finding of the facts, within the statute, and with- 
in the general rule on this subject. Bat, with 
no aid outside the record, we cannot do this. 
The opinion only recites some parts of the tes- 
timony by way of comment in support of the 
judgment, and is lable to the objection, often 
referred to in this court, that it states the evi- 
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dence, and not the facts as found from that evi- 
dence. Besides, it does not profess to be a state- 
ment of facts, but is very correctly called in the 
transcript, “reasons for judgment’? (7 Wall. 
alee 

In that case, counsel stipulated in the supreme 
court that certain parts of the opinion should be 
accepted as showing the material facts of the 
ease. Upon this agreement the court permitted 
the opinion to stand for a special finding of 
facts. Whether that practice would be ugain 
followed is more than questionable. Here there 
is no such agreement. Upon the contrary, coun- 
sel for appellee has strenuously insisted in brief 
and argument that no case is here presented for 
review by this court, and that the opinion is not 
a special finding of the ultimate facts. We have, 
therefore, ‘no aid outside of the record,’ and 
we cannot treat the opinion as a finding of facts. 
Insurance Co. v. Tweed, supra; Dickinson v. 
Bank, 16 Wall. 250; Reed v. Stapp, 3 C. C. A. 
244, 52 Fed. 641.”’ 


And in Dickinson v. Planters Bank, 16 Wall. (U. 
S.) 250, the court in this reference states: 


‘‘Some facts indeed are stated in the opinion 
of the court that seem to have accompanied the 
judgment, but they are not stated as a special 
finding. They are rather advanced as reasons 
uhy the judge came to the conclusion. * * * 
It is impossible anything that appears in this 
case as a special verdict.”’ 


In Hinkley vy. City of Arkansas City, 69 Fed. 768, 
at page 771, the rule is laid down: 

‘Tt (a special finding of fact) must not be a 
mere recital of the testimony on which the ulti- 
mate finding is to be based, nor leave a part of 
the material issues of fact raised by the plead- 
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ings undecided. Morcover, a special finding 
should be so framed as to indicate clearly that 
the trial court intended it not merely as an 
opinion containing a decision of law and fact, 
but as a special finding embodying his ultimate 
conclusion. on mooted questions of fact only.” 


In our case the opinion can not be considered as 
an “agreed statement of fact’’ or a ‘‘special finding”’ 
because 


(a) There is no minute order making it part of 
‘iem record: 


(b) The opinion does not purport to be a special 
finding of fact. There is nothing to show that the 
court considered its statement as complete, or any- 
thing more than its reasons for decision. There 
is nothing to show that the court intended its opin- 
ion as a special finding. 


(c) There has been no agreement by the defend- 
ant in error that the opinion be considered as an 
‘facreed statement of fact’? or a ‘“‘special finding’’. 
The court, it is to be noted, states that even if there 
had been an agreement by the parties in Kentucky 
Life & Acc. Ins. Co. v. Hamilton to consider the 
opinion as a special finding, nevertheless, ‘‘ whether 
that practice would be again followed is more than 
questionable. ”’ 
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SECTION 9. 


WHEN THE PROVISIONS OF THE ACT OF MARCH 3, 1865, (SEC- 
TIONS 649, 700, R. S.) ARE NOT COMPLIED WITH THE 
SCOPE OF REVIEW BY THE CIRCUIT COURT OF APPEALS 
IS THE SAME AS PRIOR TO THE ENACTMENT, TO WIT: 
JURISDICTION OF THE TRIAL COURT, AND THE SUF- 
FICIENCY OF THE COMPLAINT. 


When there has been no compliance with the 
Statute, Sections 649 and 700, Revised Statutes, the 
position of the parties upon writ of error is the 
same as a trial by court before the Act of 1865. 
Kearney v. Case, 12 Wall. (U. 8.) 275, states the 
law: 


‘“We cannot believe that Congress intended 
to sav that the parties shall not as heretofore 
submit their cases to the court unless they do 
so by a written stipulation, but that it was the 
intention to enact that if parties who consent to 
Waive a jury desire to secure the right to a re- 
view in the Supreme Court of any question of 
jaw arising in the trial, they must first file their 
written stipulation, and must then ask the court 
to make a finding of such facts as they deem es- 
sential to the review and ask the ruling of the 
court on points to which they wish to except. Jf 
this is not done the parties consenting to waive 
a jury stand as they did before the statute, con- 
cluded by the judgment of the court on all mat- 
ters submitted to tt. This we understand to be 
the effect of the opinion in Flanders v. T'weed.’’ 


The situation in the case at bar is, then, that 
which is set forth in the case of Lloyd v. McWil- 
liams, supra, and Section 8, which discusses the 
error reviewable by the appellate court before the 
Act of 1865. 


Under such circumstances only the sufficiency of 
the complaint and the jurisdiction of the trial court 
will be. reviewed by the appellate court on writ 
of error. 

Lebnen vy. Dickson, 148 U. S. 71, states the rule: 


‘‘There is no special finding of facts and no 
agreed statement of facts. Obviously, there- 
fore, inquiry in this court must be limited to 
the sufficiency of the complaint and rulings, 
if anv be preserved, on questions of law arising 
during trial.’’ 


See also: 
City of St. Louis v. Western Union T. Co., 
166 U. 8S. 388. 


SECTION 1). 
THE TRIAL COURT HAD JURISDICTION OVER THE PARTIES 
AND SUBJECT-MATTER. 

There were three parties to this cause in the 
trial court, namely, Mrs. Dunlevy, defendant in 
error as plaintiff, New York Life Insurance Com- 
pany and Gould, present plaintiffs in error, and 
defendants in the trial court. The first defendant, 
New York Life Insurance Company, appeared, and 
the other was served, within the State of California 
(Transcript, page 24) befure the cause was removed 
to the federal court (Transcript, pages 10 and 11). 
The property involved was a debt owing from the 
New York, Life Insurance Company to either Mrs. 
Dunlevy or Gould. The res in debt must have been 
within the jurisdiction of the State of California 
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as the debtor, New York Life Insurance Company 
and the creditor, either Mis. Dunlevy or Gould, 
were present within the state and within the juris- 
diction by appearance or by the service of process. 
The sum involved and diversity of citizenship neces- 
sary for jurisdiction by the federal court, appears 
in the petition for removal of the cause from the 
state court (Transcript, pages 6 to 10 ine.). 


SECTION 11. 

THE COMPLAINT ON FILE IN THIS ACTION IS SUFFICIENT TO 
SUSTAIN A JUDGMENT IN FAVOR OF THE DEFENDANT IN 
ERROR, THE PLAINTIFF IN THE TRIAL COURT. 

The only question presented by the proposition 
above is, Does the complaint state a cause of action ? 

If it does, it is sufficient to sustain a judgment. 


The complaint is composed of eight allegations 
which state: In allegation 1, the corporate existence 
of the New York Life Insurance Co. under the 
laws of the State of New York, the fact that it 
is doing business in the State of California, and 
its designated agent within the State of California; 
in allegation 2, that defendant Joseph W. Gould 
is plaintiff’s father; in allegation 3, that New York 
Life Insurance Co. issued a policy of Insurance on 
the hfe of Gould, which provided for a cash surren- 
der at the end of 20 vears; that Gould performed 
all of the provisions of the policy by him to be per- 
formed, and that there was due from the New York 
Life Insurance Co. on J anuary 22, 1909, the sum of 
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$2479.70; in allegation 4 that Gould executed an 
assignment of all benefits of the policy to the 
plaintiff, for value, that his daughter was named 
as assignee in the instrument and was at that time 
13 years of age; that said assignment was acknowl- 
edged and delivered to the New York Life Insur- 
ance Co.; that the insurance company had retained 
a duplicate of the assignment; in allegation 5, that 
the assignee, Effie J. Gould, is the plaintiff herein; 
in allegation 6, that the sums due have not been 
paid; in allegation 7, that the policy and the duph- 
cate of the assignment are in Gould’s hands; in 
allegation 8, that both defendants are residents of 
California. 


From the statement given above, and from the 
fact that it was the ouly point made on demurrer, 
the defendant in error apprehends that the one 
question which will be raised as to the sufficiency 
of the complaint to sustain the judgment will be 
that of delivery. There is an allegation that there 
was a delivery to the New York Life Insurance 
Co., but none to the defendant in error, Effie J. 
Gould Dunlevy. Also there is no allegation that 
the assignee was or was not notified of the assign- 
ment or whether or not she had any knowledge 
thereof. 


In the consideration of this question the writer 
of this brief desires to call the court’s attention 
particularly to the relationship of the assignor 
and the assignee, and also to the age of the assignee. 
Gould, the assignor, was the father of the assignee, 
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Mrs. Dunlevy, and at the time of the assignment, 
the assignee was but 13 years of age. 


The decisions upon the question of delivery of 
an assignment are uniform in the statement that 
there need be no delivery if the intent of the as- 
signor was to divest himself of title. 

McDonough v. Aetna Life Ins. Co. 78 N. Y. 
Se Aue 

Humipntiey. Hnrlbutt, 1 N. Y. S. 854: 

Burges v. New York Life Ins. Co., 53 8. W. 
(Tex.) 602; 

Northwestern Mutual Life Ins. Co. vy. 
Wright, 140 N. W. (Wis.) 1078; 

New York Life Ins. Co. v. Flack, 3 Md. 341; 

Appeal of Coburn, 74 Conn. 463; 

Weaver v. Weaver, 55 N. E. Ill.) 338. 


The decisions are based upon two theories, one, - 
that by conduct and declarations exhibiting inten- 
tion the assignor has constituted some third person 
or himself trustee for the benefit of the assignee; 
and secondly, that as a principle in the law of 
gifts, it is unnecessary that the assignor actually 
deliver the executed assignment, if from his acts 
and declarations an intention is manifest to make 
the gift. 


(a) When an assignor, by his acts and declara- 
tions, exhibits intention to make a gift there 
need not be a delivery of the executed assignment 
to the assignee, inasmuch as by these acts and 
declarations the assignor has constituted some third 
person or himself as trustee for the assignee. 
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In the case of Martin v. Funk, 75 N. Y. 134, 
the court considers the question in these words, 
at page 137: 

137. ‘The act constituting the transfer must 
be consummated, and not remain incomplete or 
rest in mere intention, and this is the rule 
whether the gift is by delivery only, or by the 
creation of a trust in a third person or in 
creating the donor himself a trustee. Enough 
must be done to pass the title although when 
a trust is declared, whether in a third person 
or the donor, it is not essential that the prop- 
erty be actually possessed by the cestui que 
trust, nor is it even essential that the latter 
should be informed of the trust. In Mulroy 
vy. Lord, (4 De Gex F. & J. 264) Lord Chief 
Justice Turner, who adopted the most rigid 
construction of trusts in delivering an opinion 
against the validity of the trust, in that case 
laid down the general principles as accurately 
perhaps as is practicable. He said: ‘I take the 
law of this court to be well settled that in 
order to render a voluntary settlement valid 
and effectual the settler must have done every- 
thing which according to the nature of the 
property comprised in the settlement was 
necessary to be done in order to transfer the 
property and render the settlement binding 
on him. He may of course do this by actually 
transferring the property to the persons for 
whom he intended to provide, and the pro- 
vision will then be effectual, and it will be 
equally effectual if he transfers the property 
to a trustee for the purposes of the settlement, 
or declare that he holds it in trust for those 
purposes and if the property be personal, the 
trust may, I apprehend, be declared either in 
writing or by parol.’ ”’ 


Where the insured assigned his policy to a third 
person for his wife’s benefit, and the third person 
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being notified, agreed to the trust, but the executed 
assignment was never delivered, it was held that 
the wife was entitled to the benefits of the policy. 

New York Life Ins. Co. v. Flack, 3 Md. 341. 


Where a trustee, having converted certain funds 
of his cestur que frust to his own use, took out a 
policy of insurance upon his own life, endorsed 
upon it an assignment to the cestut que trust, and 
placed it in an envelope in his safe, with a note to 
his executor stating he had assigned the policy to 
the cestui que trust to pay off the obligation so 
ineurred, and the policy and note were found in 
the safe after the death of the trustee, it was held 
that the circumstances constituted a valid assign- 
ment of the policy to the cestur que trust to secure 
the payment of the obligation from the trustee. 
The circumstances were such as to constitute a 
valid trust. No delivery was necessary. 

Hewitt ve Provident Life & Trust Co., 
10 Ohio Dee. 53. 


Where an intestate deposited money in a bank, 
declaring she desired the account in trust for 
one, a distant relative, and retained possession of 
the pass book until her death, and the beneficiary 
was ignorant of the deposit until after her death, 
the court held there was trust created and the 
beneficiary was entitled to the deposit. 


Martin v. Funk, supra. 
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The court in this case discusses the question of 
creation of a trust and notice thereof to the bene- 
ficiary in the following language: 

Page 143. ‘As notice to the cestui que 
trust was not hecessary, and as the retention 
of the pass book was not inconsistent with 
the completeness of the act the case is peculiarly 
one to be determined by the test: did the in- 
testate constitute herself a trustee. After a 
eareful consideration of the case in connec- 
tion with the established rules applicable to 
the subject and authorities, I think this ques- 
tion must be answered in the affirmative. It 
was not done in express formal terms but such 
is the fair legal import of the transaction. * * * 
It is sufficient to say that there is no finding 
of an intent contrary to the creation of a 
trust, and the faets found do not establish such 
an adverse intent.’’ 


See also: 
Otis v. Beekwith, 49 Ill. 121. 


(b) It is a principle of the law of gifts than 
no delivery of an assignment is necessary to com- 
plete the same, if the conduct and declarations of 
the donor exhibit an intention to divest himself of 
title. 


In the case of McDonough v. Aetna Life Ins, 
Co., supra, a question similar to the one 


before the court was presented. The insured made 
out duplicate assignments; sent the duplicate as- 
signments to the insurance company, which re- 
tained one and returned the other to the insured. 
There was no delivery of the assigmnent to the 
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named assignee. In determining that the assign- 
ment was complete without manual delivery of the 
instrument, the court says: 

“If any presumption is to be imdulged in 
as to how they (the assignments) came into 
the hands of the company it would be natural 
to say the assignee sent them. If the assignor, 
the insured, sent them, then the presumption 
would be that he sent them for the benefit 
of the assignee. * * * The possession of 
the assignments by the defendant was in effect 
the possession by the assignee and is prima 
facie evidence of delivery’’ (parentheses ours). 


ititenie case On Hunbur v. Hurlbott, 1 iN, YS: 
854, the insured made out duplicate assignments, 
naming his daughter as the assignee, and mailed 
them to the insurance company. The company 
retained one of the duplicates and returned the 
other to the insured. He did not deliver it to the 
assignee. The court viewed the delivery of the 
assignment to the insurance company as a delivery 
to the daughter, stating, at page 85d: 

‘‘But it is not necessary that the delivery of 
the thing intended to be given should be made 
directly to the person intended to receive the 
eift, but it may be made to another person 


for him or her when that is done so as to 
divest the possession and title of the donor.”’ 


Young v. Young, 80 N. Y. 422, 480. 


See also: 
Reid v. MeCrum, 91 N. Y. 412, 419. 


The case of Burges v. New York Life Ins. Co. 
(supra) presents the following facts: The insured 
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sent duplicate assignments to the company, naming 
his adopted daughter as the assignee. No delivery 
was ever made to the daughter. The court’s opinion 
is that (page 605) : 


‘We are of the opinion that mailing of the 
assignment in duplicate to the insurance com- 
pany at its home office, in compliance with the 
provisions of the insurance contract as to 
assigument thereof was in law a sufficient de- 
livery. This act upon the part of the assignor 
evidenced his intention to consummate the 
transaction by a delivery and that, too, in the 
manner provided by the policy. further as 
to this question of delivery, it must be remem- 
bercd that assignee was the adopted child of 
the assignor, of tender years, dependent, we 
are warranted in presuming, upon him for 
support and protection; and that he as her 
natural guardian and protector was the proper 
custodian of her property. * * *” 


The latest decision on this subject is Northwest- 
ern Mutual Life Ins. Co. v. Wright, supra, de- 
cided in 1913. The facts disclose that the assignees 
were the mother and sister of the assignor; that 
duplicate assignments were sent to the insurance 
company, and that there was no evidence of notice 
or knowledge of the gift on the part of the as- 
signees. The court holds that (at page 1080): 


‘‘No particular act on the part of the vendee 
or assignee is necessary to complete the mutual- 
ity disabling the vendor or assignor from re- 
ealling the title he intends to part with. The 
instrument of transfer may be delivered to a 
third person with intention not to recall it 
and the transaction be complete, even as imdi- 
cated, without the new owner having present 
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knowledge thereof. The delivery to the third 
person and acceptance by him for the pur- 
poses of the transaction is delivery to the new 
owner—where such a transaction is beneficial 
to the new owner the law supphes the rest. 
Acceptance by the new owner is presumed 
until the contrary 1s shown—thus ending the 
dominion of the old owner and initiating that 
of the new’’ (citing numerous authorities). 


And (at page 1081): 

‘‘On the whole case it seems quite clear that 
the delivery of one of.the duplicate originals 
of the assignment to the imsurance conrpany 
was a good surrender of dominion over the 
policy to a third party for the benefit of the 
assignees.”’ 

The case of Appeal of Colburn (supra) in gen- 
eral presenting the essential facts in the case at 
bar, discusses the necessity of delivery in the fol- 
lowing language (page 140): 

‘But a delivery of the obligation itself is 
not indispensable. When an obligation for 
the payment of money is absolute, although 
the time of payment has not arrived, the fund 
may be assigned notwithstanding the document 
creating or evidencing the duty to pay it be 
retained in the hands of the assignor.’’ 


In the case of Abegg v. Hirst, 122 N. W. 838 
(Ja.), one Hirst purchased a mortgage, and had 
the note, and mortgage assigned to himself and wife. 
The note and mortgages were retained by Hurst 
until his death. There was no evidence that his 
wife had any knowledge of the assignment. The 
question presented by the case was: Did the facts 


show a gift of one-half interest of the note and 
mortgage to the wife? That eminent writer on 
insurance law, Chief Justice McClain, in determin- 
ing that the facts did show a gift to the wife, 
states the law to be: 


‘‘Had the assignment been to the wife ac- 
companied by delivery to a trustee to hold for 
the wife until her husband’s death, collecting 
the interest in the meantime for the benefit 
of William Hirst, there would have been no 
doubt as to the complete consummation of the 
eift, for knowledge of such a gift purely 
beneficial need not be shown to have been 
brought home to the donee during the lifetime 
of the donor * * * and the donor may have 
himself constituted trustee of the property for 
the donee. 

The general rule announced by the cases is 
that where something remains to be done in 
earrving out the donor’s intent no matter how 
unequivocal the intent itself may be, the gift 
is not complete. * * * But here nothing 
remained for him to do. * * * His posses- 
ston thereof was not in any way inconsistent 
with the complete vesting of title to one-half 
terest in his wife for delivery to either one 
was a complete execution of such assignment.” 


In the case of Weaver v. Weaver, supra, which 
decided that the facts did not show an intention 
to make a gift, the principle is recognized in these 
words: 

‘‘No controversy 1s made upon the proposi- 
tion that an actual manual delivery is not 
necessary. * * * But it is too well under- 
stood to call for the citation of authorities 


that the declarations and conduct of the 
grantor in relation to the instrument may be 
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such as to become equivalent to such actual 
delivery, and in each case the crucial test 
is the intent with which the acts or declara- 
tions were made, and that intent is to be ascer- 
tained from the conduct of the parties, par- 
ticularly the grantor, and all the surrounding 
circumstances of the transaction.’’ 


The court then distinguishes the case of Hurl- 
butt v. Hurlbutt, supra, on the facts, stating: 
“Tt was perfectly consistent with all the 
facts in that case to hold that the delivery 
to the agency of the company was with the 
intent to divest the title of the father and 
transfer it to the daughter.” 


See also: 
Chamberlin v. Williams, 62 Ill. App. 423. 


One of the duplicate assignments was retained 
by the company (Transcript, page 208). Both 
duplicate assignments are originals. 

Northwestern Mutual Life Ins. Co. v. 
Wright, supra. 


In the complaint before the court, the situation 
discloses that there was no delivery to the as- 
signee, but there was to the insurance company. 
With what intention did the assignor deliver the 
duplicate assignments to the insurance company ? 
What do his declarations and conduct as set forth 
in the complaint exhibit concerning his state of 
mind? Gould’s written instrument shows an ab- 
solute intention to ‘‘assign and transfer unto Effie 
J. Gould—the policy—and all dividend, benefit and 
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advantage to be had or derived therefrom’. The 
instrument, as far as the complaint shows, was 
delivered to the insurance company with no condi- 
tions or limitations. By his declarations and con- 
duct with the insurance company, he named his 
daughter the owner of the policy. The presump- 
tion to be indulged in by these acts is that the 
delivery was for the benefit of the assignee and the 
possession of the insurance company is in effect the 
possession of the assignee and is prima facie evi- 
dence of delivery (MicDonough vy. Aetna Life Ins. 
Co., supra). A delivery of an assignment may 
be made, not to the assignee, but to a third per- 
son, 1. ¢., Insurance company (Hurlbutt v. Hurl- 
butt, supra). To go a step farther—the assigunor 
received the duplicate assignment returned bv the 
insurance company. He retained the same in his 
possession. The assignee was his daughter and 
but 18 vears of age. Inasmuch as she was a child 
of tender years, dependent upon her father for 
support and protection, and he was her natural 
guardian and protector, he was the proper cus- 
todian of her property (Burges v. New York Life 
Ins. Co., supra). Since there is no allegation that 
the assignee did or did not have knowledge of the 
assignment and the transaction is beneficial to 
her, she is deemed to have had notice and have 
accepted the same (Northwestern Mutual Life 
Ins. Co. v. Wright, supra). Here there was noth- 
ing for Gould to do. He could not give the assign- 
ment to his daughter, a child of tender years. 
Retention thereof was not in any way inconsistent 
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with his vesting title in the child (Abegg v. Hirst, 
supra). 

Moreover, it is perfectly consistent with all of the 
facts in this complaint to hold that the delivery 
to the agency of the company was with the intent 
to divest the title of the father and transfer it to 
the daughter (Weaver v. Weaver, supra). 

The conclusion therefore from the cases cited 
must be, that there was a good assignment, that 
the complaint is sufficient and that therefore the 
judgment must be affirmed. 


SECTION 12. 
CONCLUSION OF TOPIC I, WITH REFERENCE TO THE 
ASSIGNMENT OF ERRORS. 

An examination of the assignment of errors dis- 
closes that a large number thereof refer to errors 
made by the trial court in determining the cause 
in favor of the defendant in error. Errors num- 
peredullie iy ey yt VIT, VILL, XI, XII, and 
XIII state in different form an error of the 
District Court in rendering Judgment in favor of 
Mrs. Dunlevy and against the New York Life In- 
surance Company. By Topic I it has been shown 
that the Circuit Court of Appeals cannot consider 
whether or not the trial court did make these 
errors or any of them. The plaintiff in error fail- 
ing to comply with the conditions imposed by Sec- 
tions 649 and 700, Revised Statutes, limited the 
scope of review to the jurisdiction of the court 
and the sufficiency of the complaint. 
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Errors numbered III and X refer to the juris- 
diction of the court. It has been conclusively 
shown that the court had jurisdiction. Conse- 
quently, the trial court did not so err. 


Errors numbered IX and XIV present the question 
of the sufficiency of the complaint. It has been 
shown that the complaint was sufficient. Con- 
sequently the trial court did not so err. 


Topic Il. ‘ 
Assuming that Sections 649, 700, Revised Stat- 
utes, have been complied with, and that any and 
all questions which could arise on the trial of this 
cause are properly before this court for review, 
still the judgment must be affirmed. 


SECTION 13. 
STATEMENT OF FACTS. 


The plaintiff in error in 1889 issued a_ policy 
of insurance upon the life of Joseph W. Gould. 
By the terms of the policy the plaintiff in error 
agreed to pay a certain sum of money to the 
insured at the end of a 20-vear tontine period. 
Four years later, in 1893, the assured assigned 
the policy and all benefits to be derived therefrom 
to his daughter, then 13 vears of age. The as- 
signment was made out in duplicate and both the 
duplicate copies sent to the insurance company. 
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The company retained one and returned the other 
to Gould. There is no evidence that Gould ever 
delivered the assignment to his daughter, or notified 
her thereof. The tontine period has passed and 
Mrs. Dunlevy is suing for the tontine benefits. 


The action was commenced in the California 
State court, and removed to the federal court on 
the ground of diversity of citizenship. The an- 
swer of the plaintiff in error sets up a judgment 
rendered in the State of Pennsylvania which deter- 
mined that there was no assignment of the policy 
by the acts set out above and that Gould was the 
owner thereof. This judgment it is stipulated 
is a true and correct copy of the judgment rendered 
in Pennsylvania. 


SECTION 14. 

AN OUTLINE OF POINTS TO BE MADE BY THE DEFENDANT IN 
ERROR, WITH A VIEW OF REBUTTING TOPIC A OF PLAIN- 
TIFF IN ERROR'S BRIEF. 

A statement of points made by the plaintiff in 
error’s brief upon the proposition that defendant 
in error had no right to the tontine benefits aris- 
ing under the policy. 

(1) There was no delivery of the assignment; 
that delivery thereof to the insurance company 
did not constitute a sufficient delivery of that pos- 
session; that the possession of the assignment by 
Gould is not the possession of his daughter. 
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(2) That assuming a delivery of the duplicate 
assignment to the insurance company, or possession 
thereof by Gould constituted a delivery, yet the de- 
livery was conditional; it was to take effect upon 
Gould’s death. 

(3) Gould did not have an intention to make 
a gift of the tontine benefits; Gould’s evidence in 
this regard is uncontradicted: and if contradicted 
is competent to vary the terms of a written instru- 
ment. 

With the preceding points in mind, the defend- 
ant in error maintains: 

1. That Gould intended to make a gift of the 
tontine benefits (Section 15). 

A. That the unecontroverted evidence shows an 
intention to give all the benefits of the policy (Sec- 
tion 16). 

a. The executed assignment is the only evidence 
of the intention (Section 17). 


b. Parol evidence of intention is inadmissible 
(Section 18). 


c. The facts in this case do not present an excep- 
tion to the parol evidence rule (Section 19). 


B. Admitting the evidence contended for by 
the plaintiff in error, still it is of lesser weight 
than that adduced by the defendant in error (See- 
tion 20). 

2. The evidence shows an intention to make 


an unconditional delivery of the assignment (Sec- 
tom 21). 
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3. That there was a legal delivery of the as- 
signment (Section 22). 


Nore: The defendant in error has inverted the 
order of the points made by the plaintiff in error. 


——e 


SECTION 15. 
GOULD INTENDED TO MAKE A GIFT OF THE TONTINE 
BENEFITS. 

The defendant in error offers two propositions: 

That the evidence shows an intention to give 
the tontine as well as the lfe benefits; that 
this evidence is uncontroverted, and the parol evi- 
dence referred to by the defendant is not admissi- 
ble; that, assuming the parol evidence referred to 
by the defendant is admissible, still it is of less 
weight than that adduced by the plaintiff. 


Before commencing a discussion of the proposi- 
tion set forth above, the writer would state that 
according to his understanding the parol evidence 
which is in question has been admitted and con- 
sidered by the court in rendering its judgment; 
that the parol evidence has been found wanting in 
weight. The basis of this statement is particu- 
larly the following line of the decision of the trial 
court: ‘‘This evidence (referring to Gould’s decla- 
rations) is not sufficient to defeat the plaintiff’s 
title.’ (Dunlevy v. New York Life Insurance 
Company, 204 Fed. 672.) If this is a correct inter- 
pretation of the language used, a review by the 
Circuit Court of Appeals on the grounds of admissi- 
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bility of Gould’s declaration is based on a conten- 
tion, already admitted by the trial court, and" is 
therefore of no avail, and the plaintiff in error is 
in the position of asking for something it already 
has. However, recognizing that the writer’s inter- 
pretation may be incorrect, or that the court con- 
sidered the same, though inadmissible, in order to 
give the plaintiff in error’s case the widest latitude 
possible, this brief will deal with the question of 
admissibility, as well as the weight of the parol 
evidence. 


SECTION 16. 

THE UNCONTROVERTED EVIDENCE SHOWS AN INTENTION BY 
GOULD TO GIVE ALL THE BENEFITS OF THE POLICY TO 
HIS DAUGHTER, THE PLAINTIFF. 

In discussing this general proposition, the writer 
intends: First, to show that the written assignment 
constitutes the sole evidence on this question; that 
the stipulation discloses no declarations by Gould 
at the time of the gift which can be considered 
as declarations evidencing intention; that the stipu- 
lation discloses a declaration made by Gould in 
1913, which is inadmissible on the ground of re- 
moteness ; 


Secondly: That, assuming that declarations were 
made at the time of gift, these declarations are in- 
admissible on the ground that parol evidence can- 
not be introduced to contradict or vary a term of 
writing; that this written assignment is such a 
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writing, that the donor’s expressed intention 1s a 
term; and that the parol evidence does vary the 
expressed intention. 


SECTION 17. 
THE EXECUTED ASSIGNMENT IS THE ONLY EVIDENCE OF 
THE DONOR’S INTENTION TO GIVE. 

The sole evidence as to Gould’s mental state at 
the time of making the assignment is the document 
itself, executed June 27th, 1893. In that document 
is found this language: 


‘‘Hor value received, I hereby assign and 
transfer to Effie J. Gould * * * the polhey 
of insurance * * * issued by the New York 
Life Insurance Company upon the life of 
Joseph W. Gould * * * and all the divi- 
dend, benefit and advantage to be had or de- 
vived therefrom * * *,” 


(Transcript, pages 207 and 101.) 


The language is absolute and unconditional, and 
constitutes the sole and only y evidence in the case 
on the question of intention to give. 


The only other place where evidence upon this 
matter could possibly be found is the Stipulation 
of Facts (Transcript, page 210). It is there agreed 
what Gould’s evidence would be if he were placed 
on the witness stand. The stipulation does not, as 
perhaps will be contended by the plaintiff in error, 
state the facts, but only Gould’s mental state—his 
intention, or lack of intention, to give, from his 
evidence as agreed upon, and has relied upon one 
excerpt which is as follows: 


‘‘T (Gould) signed the same on the said L. H. 
McCreary’s assertion that it was an assign- 
ment to my said daughter of the said policy, 
only on condition that I should die before the 
maturity of said policy, or before all the pre- 
miums were paid thereon * * *. I had no inten- 
tion of making an absolute assignment of said 
policy to my said daughter, or to any other 
person.’’ 


Where is a statement of Gould’s declaration in 
that excerpt? There is evidence of a certain Mc- 
Creary’s assertion—but there is no evidence of 
Gould’s declaration! There are declarations by 
McCreary evidenced and there is a direct statement 
by Gould as to his intention, the latter a declaration 
made in 1913, in a stipulation, and not in 1893. 
There is no evidence as to Gould’s declaration at or 
about the time of making the gift. The written 
assignment is the sole contemporaneous evidence. 
These declarations made in a stipulation in 1913 
are inadmissible on the ground of remoteness. 


(Ware v. Edge, 100 Ky. 757.) 


SECTION 18. 

PAROL EVIDENCE OF THE DONOR’S INTENTION IS INAD- 
MISSIBLE AS IT VARIES AND CONTRADICTS THE INTENTION 
EXPRESSED IN THE WRITTEN ASSIGNMENT. 

Let us assume for the time being there were 
declarations made by Gould at the time of giving, 
and that these declarations evidenced a lack of in- 
tention. Still the evidence is parol and is inad- 
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missible because it varies and contradicts a writ- 
ing. 

The general rule as to the non-admissibility of 
parol evidence is found in 17 Cyc. 567, where the 
statement is made: 


‘““The general rule is that when any judg- 
ment of any court, or any other judicial or offi- 
cial proceeding, or any grant or other disposi- 
tion of property, or any contract, agreement, 
or undertaking has been reduced to writing, and 
is evidenced by a document, or series of docu- 
ments, the contents of such documents can not 
be contradicted, altered, added to or varied by 
parol or extrinsic evidence.’’ 


That a written assignment such as the one at bar 
presents a case where the parol evidence rule can 
be invoked is not to be doubted. The rule refers to 
varying or contradicting a term of a writing. 

A written assignment is a writing under the parol 
evidence rule. 

17 Cye. 635 (and eases cited). 


Since a written assignment comes within the rule, 
the further question arises, whether or not intention 
expressed in a writing is a term. 


There is no question but the interpretation of the 
words ‘‘I hereby assign * * * all dividend, bene- 
fit and advantage * * *’’ must be that Gould in- 
tended to give all his interest in the policy. These 
words constitute the expression of what Gould had 
in his mind. They constitute the tangible conse- 
quences of his mental volition. As Wigmore states 
une erale : 
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‘‘The act (his intent) as legally effective will 
be determined, in respect to the three elements 
of subject, terms and finality, by that expres- 
sion of it which results, to the other person m 
the transaction, as the consequence, reasonably 
to have been anticipated under the eircum- 
stances of the volition of the actor.’’ (Wigmore 
on Evidence, 1905 ed., Section 2413.) (Paren- 
theses ours.) 


Gould is the actor. He created a document. The 
document contains an expression of Gould’s inten- 
tion in the words ‘‘I assign * * * all.”?’ Willie 
not be said that the subject of his act is ‘‘all’’ of the 
poliev, and not a part? The insurance company 
may admit Gould had an intent to give, but not an 
intent to give all. ‘‘All” or “‘part’’ is the subject 
of his mental state. Can one reasonably understand 
but that everything of the policy was the subject 
when the reference is made to ‘‘all’’? That this 
section in Wigmore’s Evidence refers to an expres- 
sion of intention as a term within the parol evidence 
rule may be seen by a reference to the Indiana ease 
cited by him, Indianapolis v. Kingsbury, 101 Ind. 
201, 213, where the court says: 

‘‘We fully agree with the counsel for the 
appellees that an essential element of dedi- 
eation is the ztent of the owner to dedicate 
his land to a public purpose, and we unhesitat- 
ingly affirm that without such an intention it is 
impossible that there should be a valid dedica- 
tion. But the intention to whieh the courts 
give heed is not an intention hidden im the 
mind of the landowner, but an tention mani- 


fested by his acts. It is the intention which 
finds expression in conduct and not that which 
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is secreted in the heart of the owner that the 
law resards. * * *”’ 


As the expression of intention is a written in- 
strument and Gould’s oral expression which con- 
tradicts the written expression of intention, can- 
not be considered. Gould created an instrument. 
That instrument is the expression, the manifesta- 
tion of his intention. The court must seek Gould’s 


intention from the words ‘“‘I assign * * * all 
29 * ae Py 


It may be contended that Gould did not read the 
instrument. Tis does not change the situation. 
Wigmore on Evidence, Sec. 2415, states the rule: 


‘*Where a legal act is executed by signing a 
specific and complete document, the second 
party has a right to treat the signed contents 
as representing the terms of the act. The 
principle of reasonable consequence plainly re- 
quires this result. That the signer did not in- 
tend to execute such terms is immaterial; and 
whether the lack of intent was due to a failure 
to read it over or some other cause is imma- 
terial. In other words, his individual innocent 
mistake or deliberate secret dissent can not be 
shown. Such may be taken to be the general 
rule. * * *” (Cases cited.) 


And then Wigmore gives an exception: 
‘*Where a document was drafted and pre- 


pared by the second party.’’ 


The New York Life Insurance Company, not Gould, 
prepared this document (Stipulation of Facts, 
Transcript, page 210). And the New York Life 
Insurance Company can not now defeat this action 
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by advancing an objection which would lie in favor 
of Gould in a controversy over the assignment be- 
tween it and Gould. The fact that it prepared the 
document holds it to the contents thereof. It might 
be an argument for Gould to advance against the 
company, but certainly not for the company against 


the assignee. 


SECTION 119. 
THE FACTS IN THIS CASE DO NOT PRESENT AN EXCEPTION 
TO THE PAROL EVIDENCE RULE. 

The writer has assumed so far that the facts of 
this case did not present an exception to the parol 
evidence rule. The plaintiff, however, may claim 
that the facts present an exception for (a) the in- 
surance company is a stranger to this writing and 
the parol evidence rule cannot be invoked against 
strangers but against parties to a writing and their 
successors in interest, and (b) the parol evidence 
rule cannot be invoked in determining whether or 
not a gift of a chose in action was intended. 


To take the first proposition—that the parol evi- 
dence rule cannot be invoked against strangers to 
a writing. The plaintiff agrees to that proposition 
of law. In our case, however, the New York Life 
Insurance Company is not a stranger to the instru- 
ment, but is a party thereto. 

The written assignment has, under the facts of 
our case, a dual aspect. It was a document prepared 
by the insurance company and signed by the as- 
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signor in the presence of the company and then de- 
livered to the company. It was not only a written 
assignment—a writing showing a transfer of rights 
by the assignor to the assignce—but it was also a 
notice to the obligor of a debt of a change in ownéer- 
ship. The assignment represents in one document 
the transfer of the assignor’s chose in action, and 
by also being a notice, a change of the debtor’s obli- 
gation, for, because of the notice, the obligation is 
thereafter owing to the assignee and not to the 
assignor. In other words there are three parties 
to the writing—the assignor, who transferred the 
chose in action; the assignee, who received the chose 
in action; and the debtor, who prepared the assign- 
ment and recognized a change in the ownership of 
its obligation by having the same signed and posted 
with it. The fact that the notice was prepared by 
the company makes out a strong reason why it can- 
not be varied by parol evidence (Wigmore on Hvi- 
dence, Section 2415). The fact that it is a written 
notice, changing the company’s legal relations as 
well as assignor’s and assignee’s, determines abso- 
lutely that it cannot be varied by parol. 


There is still another way by which Gould was 
made a party to this writing. The notice was pre- 
pared by the company and constituted an engage- 
ment or offer by the company that it would assent 
to anything therein contained. The offer of the 
company is: ‘‘You sign and we will consider the 
document according to its purport.’? Inasmuch as 
it does on its face assign all the rights in the par- 
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ticular policy the engagement by the company is to 
view the plaintiff as the creditor of all the rights 
under the policy. In other words, the facts make 
out a contract entered into by the company and 
Gould, acting for and in behalf of the plaintiff, his 
then minor child, whereby the company undertook 
to pay the obligation to the plaintiff. 

From another view point, the company is a party, 
not a stranger to the instrument. The company is 
advancing contentions which belong to Gould, and, 

‘Where a third person, not a party to an in- 
strument, claims rights or benefits thereunder 
and seeks to take advantage thereof, the parol 
evidence rule apples to him as much as to a 
party, and he is not entitled to introduce evi- 
dence to vary or contradict the writing.”’ 

17 Cye. 752. 

Besides the law set forth above, the company 
stands in the same position as Gould. It succeeds 
or fails even as Gould would succeed or fail. There- 
fore, if the parol evidence rule could be invoked 
against Gould it should be against the company. 
The company claims to have paid Gould, and if this 
is the case they have succeeded to his rights by sub- 
rogation. Subrogation is an equitable right and 
occurs when there is a substitution or when one 
has labor and expense of defending another’s claim. 

(37 Cyc. 364, excerpts from cases.) 

The rights of a subroger is stated as follows in 

37 Cye. 380: 


‘He stands in the shoes of the creditor and 
hence can be subrogated to no greater rights 
than the one in whose place he is substituted.’”’ 
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To recapitulate: The New York Life Insurance 
Company is a party, and not a stranger, to the 
assignment, (1) because the assignment constituted 
a written notice to the company; a writing which 
changed the company’s legal relations; (2) because 
the company, by preparing the writing and accept- 
ing the same, has contracted to view the defendant 
in error as the creditor; (8) because the company, 
by claiming rights under the instrument, and by 
subrogation, has become a party to the instrument. 


Turning to the next argument which may be 
made by plaintiff in error, we find that in (b) of 
the first proposition the plaintiff in error can cite 
another reason why this evidence of intention is 
admissible, advancing the argument that ‘‘in de- 
termining whether or not a gift of a chose in action 
is intended by the delivery of a writing to a third 
person for the donee, parol evidence is always ad- 
missible,’’ relying on Ruiz v. Dow, 118 Cal. 490, and 
an excerpt therefrom. This is the only authority 
which can be cited for this proposition. 


The rule is there stated as follows (page 497): 


‘It is insisted that parol evidence was not 
admissible for the purpose of proving the 
declarations of Dow as to his intention in 
making the deed to his wife. By the introduc- 
tion of this class of evidence it was not in- 
tended to vary or contradict the terms of a 
written instrument and the evidence had no 
such effect. The question under investigation 
was, Did Dow, by the deed, intend to make a 
eift of this note to his wife? His intention was 
the all wmportant and controlling question. 
That such intention may be proved by his own 


declaration made before or after his transac- 
tion is elementary. (Thornton on Gifts and 
Advancements, Sees. 222, 224.)”’ 


The defendant in error does not question the 
law expressed. He does the application. The ex- 
cerpt reads plainly: ‘‘By the introduction of this 
class of evidence, it was not intended to vary or 
contradict the terms of the written instrument and 
the evidence had no such effect.’? In other words, 
the evidence did not tend to vary or contradict aterm 
of the writing. The evidence in that case tended to 
bolster up the intention in writing, not to vary or 
contradict it. There is no statement in the case to 
contradict this analyzation, and there is to sub- 
stantiate it, to wit: 

‘By the introduction of this class of evidence 
it was not intended to vary or contradict the 


terms of a written instrument, and the evi- 
dence had no such effect.”’ 


There is a possibility that the plaintiff in error 
will claim that ‘‘intention’’ is not a term of writing; 
that intention is entirely apart and separate from a 
written instrument, and that the meaning of the 
excerpt is that since the intention is apart from the 
writing and is not one of the terms, parol evidence 
may be introduced as it does not vary or contradict 
a term. ‘This position is not tenable, as shown 
earlier in this brief (Section 18), by citation from 
Wigmore and the excerpt from the case of Indian- 
apolis v. Kingsbury, 101 Ind. 201, 213, where the 
eourt definitely held that the intent was a term. 
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Assuming that Gould made the declaration claimed, 
his intention was then expressed in two ways,—one 
expression being the written, the other oral. His 
omtention must be gained from one expression or the 
other. One expression (written) is “J give all’, 
and denotes that intention. The other expression 
(oral) is “I give part’’. These two expressions are 
clearly contradictory. Intent is a term of a writing 
as has been shown by the citation to Wigmore re- 
ferred to above, and the parol evidence rule applies 
to any term of a writing. In view of this rule of 
law and its applicability, certainly the declaration 
ean not be admitted. 


SECTION 20. 


THE SECOND ARGUMENT OF THE DEFENDANT IN ERROR IS 
THAT, ADMITTING THE EVIDENCE CONTENDED FOR BY 
THE PLAINTIFF IN ERROR, STILL IT IS OF LESSER 
WEIGHT THAN THAT ADDUCED BY THE DEFENDANT IN 


ERROR. 

The question to be considered is intention or lack 
of intention to give. The plaintiff in error’s posi- 
tion is that Gould made declarations of his lack of 
intention to give the tontine benefits at the time of 
executing the assignment. The defendant in error 
has shown that such is not the case (see Section 17), 
but for the purpose of argument, the defendant in 
error will assume that his testimony was to that 
effect. Then the intention of Gould appears in two 
forms of evidence,—a written expression and an 
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oral expression. Outside of the parol evidence rule, 
a writing is a superior form of evidence. 

17 Cye. a9; 

In re Irvine, 182 Cal. 602; 

Moore vy. Grayson, 102 Cal. 606. 


Not only is the writing a better form of evidence, 
but it increases in weight as compared to oral testi- 
mony, as the oral testimony is more distant from 
the date of the writing. 

Insretrvine, 132) Cal 502: 
Moore v. Grayson, 102 Cal. 606. 


In our ease, we have the intention expressed in 
writing and orally. When put in the balance, the 
law has said that the intention expressed in the 
writing will prevail. This is not on the ground of 
inadmissibility of the oral testimony, but on the 
ground that the writing is the better evidence; 
is more likely to be correct. It is a question of the 
weight which the court by law ean accord such 
testimony. 

Moreover, many influences are bearing upon 
Gould’s testifving in 1918 as to his declarations in 
1893 tending to warp his memory in regard to the 
circumstances surrounding his assignment. He is 
biased since a victory by him will enure to his 
financial benefit. His bias weakens his testrmony. 

17 Cyc. 789 has the statement: 


‘“‘The bias of a witness has a well known and 
pernicious influence in quickening or deadening 
the memory.”’ (Citing cases.) 
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The following are excerpts of decisions by well 
known judges: | 

‘We easily believe what we wish to be true.” 

ume: .. dand, oall. Jr. 88, per Griet, J, 


‘‘No one with opportunity for observation of 
judicial proceedings has failed to notice the 
lamentable infirmities of human recollection and 
the tendency after the lapse of time to believe 
that which it is the interest of the witness to 
appear as the truth.” 


Miller v. Cohen, 178 Pa. St. 488, 494. 


‘It is comparatively easy when witnesses are 
testifying concerning a transaction that oc- 
curred six years ago (ours occurred twenty 
years ago), and that has become indistinct in 
the memory, to make the details of the occur- 
rence conform to their present interest.”’ 


Pierce v. Feagans, 39 Fed. 587, 590, per 
Thayer, J. 


Moreover, the courts have always tended to dis- 
parage testimony where there is no written corrob- 
oration under the party’s own hand where written 
evidence of the fact would be expected. 

17 Cye. 810. . 


SECTION 21. 
THE EVIDENCE SHOWS AN INTENTION TO MAKE AN UNCON- 
DITIONAL DELIVERY OF THE ASSIGNMENT. 
The only evidence in the case concerning delivery 
discloses facts that constitute an unconditional legal 
delivery. The fact, not Gould’s testimony in support 
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of the fact, but the fact itself, as stipulated to 
(Stipulation of Facts, Transcript, pages 207, 208 
and 101) is that a duplicate original was delivered 
to the defendant, New York Life Insurance Com- 
pany. There is absolutely no limitation on the state- 
ment of delivery. It is stipulated to as a fact, not as 
evidence. The only other statements concerning 
delivery are to be found in the statement of what 
Gould’s evidence would have been if he had been 
placed on the stand at the trial of the cause in 1913 
(Transcript, pages 209 to 211). On pages 24 and 25 
of the plaintiff in error’s brief, an extended excerpt 
from Gould’s evidence is set forth as being evidence 
of a conditional delivery of the assignment to the 
insurance company. This excerpt is not evidence of 
a conditional delivery, or any delivery. The evidence 
of delivery follows this excerpt, but is not contained 
within the same. 


Two requirements are necessary for a_ gift. 
(1) An intention to make a gift. (QQ). A 
delivery of the res. With this definition in 
mind, what does an analyzation of the _ ex- 
cerpt disclose? The first sentence states, ‘‘being 
desirous of assigning * * * conditionally’’. These 
words, assumed to be true, disclose a mental state 
of Gould—his desire. If Gould had such a 
desire he could carry it out in two ways. Ist: By 
making a conditional assignment and an absolute 
delivery, and 2nd: By making an absolute assign- 
ment and a conditional delivery. What did he do? 
He states, ‘‘I went to the defendant, New York Life 
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Insurance Company, and requested * * * to have 
said policy assigned to my daughter on condition 
* * * The agent of the said company had the in- 
strument (the assignment absolute on its face) pre- 
pared and I signed the same on the (agent’s) asser- 
tion that it was an assignment * * * on condition’’. 
From the preceding statement can there be any ques- 
tion as to the method he pursued? Without relying 
on the natural presumption which arises in reading 
the first part of the sentence, doesn’t Gould, in so 
many words, state, ‘‘I intended to make a conditional 
instrument and an absolute delivery thereof’’. Is 
there the least suggestion that he meant to make an 
absolute assignment and a conditional delivery? 
Looking at the last sentence of the excerpt, the idea 
is the same. It is the man’s ‘‘intention’’ of giving 
not the intention of “delivering”? which is expressed 
in his evidence. 

What the company has attempted to do is this— 
to use Gould’s declaration (assuming he made 
them) to contradict his intention to give as ex- 
pressed in the instrument. If that fails, to use the 
same declarations of intention, as bearing upon the 
delivery. This cannot be done. By the analvzation 
set forth above, it is conclusively shown that Gould’s 
declarations refer to his intention to give, not the 
delivery. The statement is made earlier in this brief 
that there was testimony of delivery to be found in 
Gould’s evidence. This evidence immediately fol- 
lows the excerpt set forth in plaintiff in error’s 
brief, and is in the following words: 
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‘I never delivered said policy on said as- 
signment to the plaintiff, but said policy re- 
mained in my possession until I surrendered it 
to defendant, New York Life Insurance Com- 
pany. I delivered a copy of said instrument to 
defendant, New York Life Insurance Company, 
by reason of the notice appended thereto.”’ 


(Transcript, page 211.) 


Nothing is said of conditional delivery. No lim- 
itation is placed upon the delivery of a “‘copy”’ to 
the New York Life Insurance Company. The de- 
livery testified to was absolute and unconditional. 
And it was not a ‘‘copy”’ of the instrument that 
was delivered. It was a duplicate, as shown by the 
written receipt issued by the insurance company 
(Transcript, pages 208, 207 and 101). 


In conclusion it is to be noted, as was done earlier 
in this brief, that there is no declaration by Gould, 
at or near the time of the assignment. All of his 
declarations are made in 19138, concerning his state 
of mind in 1893. The evidence is flimsy and unbe- 
lievable, bears on a remote state of mind, self- 
serving, and subject to every criticism of weakened 
memory through lapse of time, bias and prejudice. 


But, viewing the same as competent and believ- 
able, still it does not refer to delivery. It refers to 
his intention to give until he definitely takes up.the 
subject of delivery. In common parlance, when ‘‘in- 
tention’’ is used with reference to a gift, the ‘‘in- 
tention’’ referred to is the intention to make a gift, 
not the intention to deliver. In this ease it is not 
necessary to even refer to this natural understand- 
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ing. Gould himself, states positively that his ‘‘in- 
tention’’ referred to the scope of his gift, not to the 
scope of his delivery. Assuming his declaration to 
express the fact, he intended to give part of the 
policy and make an absolute delivery thereof, and 
not all of the policy and make a conditional delivery 
thereof. 


SECTION 22. 
DEFENDANT IN ERROR HAD A RIGHT TO THE TONTINE 

BENEFITS ARISING UNDER THE POLICY AS THERE WAS 

A COMPLETE ASSIGNMENT OF THE POLICY. THERE 

WAS A LEGAL DELIVERY OF THE ASSIGNMENT. 

The proposition set forth in this section was fully 
covered in Section 11, where it was shown that the 
facts set forth in the complaint constituted a cause 
of action. ‘The only factor not present in the 
facts as set out in the complaint, which is present 
under the evidence, is the lack of knowledge of 
the assignment in the assignee. This is not neces- 
sary, to a complete assignment either upon the trust 
theory, or law of gifts. 

Martin v. Funk, supra; 

New York Life Ins. Co. v. Flack, supra; 

Hewitt v. Provident Life & Trust Co., supra; 

Northwestern Mutual Life Ins. Co. v. Wright, 
supra ; 

Abegg v. Hirst, supra. 

All the cases cited in Section 11 recognize the 
principle that the vital question is one of inten- 
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tion, i. e., whether the donor intended to divest him- 
self of title. Acceptance of a gift beneficial in 


nature is presumed. 


(a) A delivery to the company is a sufficient deliv- 
ery. The cases cited by the plaintiff in error, sustain 
the principles set forth by the defendant in error. 
In Scott v. Dickson, 108 Pa. St. 6, it appears that 
one of the duplicate assignments was delivered to 
the company, not both, that the assignee was not 
a close relative of the assignor, that there was 
no good consideration, that the assignee was not the 
minor child, nor the natural ward of the assignor, 
and then, in spite of the absence of these facts, the 
court recognized the principles involved and said 
that there was an intention to give, and the benefits 
of the policy belonged to the assignee. 


in Spooner’s Adm’x y, Hilbish Ex, 23 Sha 
the assignee was not a close relative of the assignor; 
he was not the minor cluld or ward of the assignor; 
there was no good consideration, and the assignee 
admitted he did not receive a copy of the assign- 
ment. In spite of this, the court recognizes the prin- 
ciple and favorably comments on the case of Scott 
vy. Dickson, supra. 


The case of Weaver v. Weaver is commented on 
in Section 11 of this brief. An investigation of its 
discussion by the court in Northwestern Mutual Life 
& A. Co. v. Wright, supra, discloses that it is an 
authority for the defendant in error, not the plain- 
tiff in error. 
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The criticism of McDonough vy. Aetna Life In- 
surance Company, supra, is not justified in view of 
the written receipt of the insurance company con- 
tained in the Stipulation of Facts (Transcript, page 
208). The court can see that the insurance company 
received a ‘‘duplicate’’ assignment, not a copy of 
the original. Moreover, both are originals. 

Northwestern Mutual Life Ins. Co. v. Wright, 
supra. 

The criticism of Hurlbutt v. Hurlbutt is not jus- 
tified. It is true that the daughter in that case 
was notified, but she was not lhving at home. She 
was of age and not the natural ward of the assignor. 
His possession could not be deemed her possession. 
Moreover, viewing only the facts disclosed in the 
complaint under the proposition of Topic I, there is 
nothing to show that the assignee was not informed 
and did not have knowledge. 


The point is made by the plaintiff in error that 
Gould did not inform Mrs. Dunlevy of the assign- 
ment after she became of age. Bv so doing it en- 
deavors to dodge the issue. The question involved 
is: Did Gould make an assignment in 1893, not 
what was his desire, at a later time. There is no 
question but that in 1913 he desired the toutine 
benefits for himself. He may have had the same 
desire in 1900, or in 1894, but that desire cannot 
affect the gift of 1893, if his intention as it then 
existed, discloses a gift. 


(b) In the case of Jenkins v. Southern Ry. Co., 
34 S. KE. 355,‘ the donor merely executed an instru- 


60 


ment. He did not send a duplicate to a third per- 
son; he did not even record it, which is a notification 
to the public, where land is the property, similar to 
notification of the debtor, where a chose in action is 
the property. Yet the principle is recognized, and 
the writer hazards the opinion that if he had re- 
corded the property, the court would have found a 
completed gift. 


Hall v. Waddill, 27 S. W. 987, is an authority in 
support of Section 11 of this brief. Also, it is an 
authority under this Topic. The primciple con- 
tended for is recognized. Under the facts, ‘‘deliv- 
ery—in some legal mode’’ has been shown. ‘There 
was a delivery to the insurance company. ‘There 
was retention of possession by a guardian. ‘There 
is no ‘‘direct negative evidence of any such de- 
livery.”’ As has been pointed out in the preceding 
section, there is no qualifying statements by Gould 
concerning ‘‘delivery’’. Moreover, the evidence 
which has been raked in and set up as evidence bear- 
ing upon ‘‘delivery’’ is shown to be subject to the 
eriticism of self-serving, bias, prejudice and untrust- 
worthy from lapse of time. 


Cozassa v. Cozassa, 22 8. W. 560, recites a num- 
ber of facts which ‘‘negative the idea of any deliv- 
ery”. They are: ‘‘The father never mentioned the 
making of the deeds, to any of his friends. He 
continued to use the property as before, paying 
taxes, making rental contracts, and receiving the 
rents, taking out insurance in his own name’’, As 
contrasted with this situation, in our case, the 
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donor has mentioned the assignment at least to the 
insurance company. The subject matter did not 
permit of rentals thereof, or receiving rents. There 
is evidence concerning paying premiums, but as said 
by Judge Van Fleet, in his opinion that ‘‘The pre- 
sumption will not be indulged that he entered upon 
the transaction with the purpose of doing a thing 
which would result in a forfeiture of all right under 
the policy for want of payment of the premiums.”’ 


The case of Masterson v. Check, 23 Hl. 72, is an 
authority for the defendant in error and substan- 
tiates the view expressed by the writer in criticising 
Jenkins v. Southern Ry., supra. 

lt is noteworthy that the plaintiff in error does 
not cite a case in which the principle contended for 
is not admitted. It is also noteworthy that he cites 
not a single case where all the factors present in 
our case were held insufficient to exhibit an intention 
to divest the donor of his title; he cites not a single 
ease as an authority against the gift where a major 
part of our facts are present. The cases are with- 
out exception either: 


1. Where no intention could have been shown 
except from the making of the assignment and de- 
livery to the company. 

2. Where the instrument was merely executed. 

Under the facts of the complaint, assuming Tepie 
I to be correct, there are the additional facts not 


found in eases cited by the plaintiff in error: 1. The 
fact that the assignee was a child of the assignor, a 


natural ward, under his care and protection, his 
possession being hers, and no fact negativing knowl- 
edge and acceptance of assignee. 2. The fact that 
there was notice to the debtor, plus the relationship 
of the assignor and assignee. 


Assuming Topic I to be incorrect, under the 
facts as brought out on the trial, which facts are 
the same as the complaint, except the evidence of 
the knowledge of the assignee, testified to in 1913, 
concerning facts between 1893 and 19138, and _ ob- 
jectionable on the grounds of prejudice, bias and 
lapse of memory, there are the additional facts not 
found in the cases cited by the plaintiff in error. 
1. The fact that the assignee was the child of the 
assignor, a natural ward, under his care and pro- 
tection, his possession being hers, and the presump- 
tion that she had accepted a gift beneficial in na- 
ture, and this presumption not necessarily rebutted 
by weak, unsatisfactory self-serving evidence. 
2. The fact that there was notice to the debtor, plus 
the relationship of assignor and assignee set forth 


above. 


SECTION 23. 


THE SECOND QUESTION WHICH THE TRIAL COURT MIGHT 
HAVE INCORRECTLY DECIDED IS THE EFFECT OF A 
JUDGMENT CONCERNING THE SAME SUBJECT-MATTER 
RENDERED IN THE STATE OF PENNSYLVANIA, 


A determination of this question demands a close 
examination of the record, which was attached to 
the answer of the plaintiff in error (Transcript, 
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pages 43 to 194 inc.). In the so-called Stipulation 
of Facts it is agreed by counsel that the copy of the 
Pennsylvania court record attached to the answer is 
a correct copy (Transcript, page 207). The action 
was commenced by Boggs and Buhl, against Effie 
J. Gould Dunlevy, the present defendant in error, 
upon an indebtedness incurred by her while she was 
living within the State of Pennsylvania (Transcript, 
pages 43 to 45, inc.). Summons in this action was 
served upon Mrs. Dunlevy by leaving the same with 
an adult member of her family. It was not person- 
ally served, as stated in plaintiff in error’s brief 
(Transcript, page 59). Mrs. Dunlevy did not appear 
and judgment was entered in favor of Boges & Buhl 
(Transcript, page 59). Execution attachment on 
the judgment was issued naming the present plaintiff 
in error and Joseph W. Gould as garnishees (Tran- 
script, pages 64 to 67, inc.). In answer to inter- 
rogatories concerning property of Mrs. Dunlevy 
presented to them, the garnishees set forth the as- 
signment which is the subject matter of this cause 
(Transcript, pages 71 to 81, inc.) and the New York 
Life Ins. Co. prayed to be advised what its duties 
were (Transcript, page 81). | 
Thereafter the New York Life Ins. Co. petitioned 
to have Boggs & Buhl, Gould and Mrs. Dunlevy 
interplead to determine whether the assignment was 
good and who was the owner of the fund in its 
hands and to make payment thereof to the owner 
(Transcript, pages 122 to 128, inc.). An order was 
made by the court to that effect, and stated among 
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other things that Mrs. Dunlevy was a resident of the 
State of California (Transcript, pages 128 and 129). 
Under the order and rule for interpleader, M1s. 
Duulevy was personally served with summons within 
the State of California (Transcript, pages 135 to 
145, inc.). In the garnishment action by Boggs & 
Buhl against Gould, to determine whether or not the 
latter had any property of Mrs. Dunlevy in his pos- 
session, a feigned issue was arranged to determine 
the validity of the assignment, and calling upon 
creditors of Mrs. Dunlevy to become parties thereto 
(Transcript, page 149). Consent of various cred- 
itors to the action of Boggs & Buhl v. Gould were re- 
eeived and these creditors were made parties plain- 
tiff. Judginent was for the defendant (Transcript, 
page 192) and a judgment was entered upon the 
docket (Transcript, page 174). 

Prior to the date (Transcript, pages 128, 129), 
upon which an order was made on the petition for 
interpleader presented by the insurance company, 
directing a pavment of a fund into court, the Dis- 
trict Court had jurisdiction over all the parties and 
the subject-matter of this cause (Transcript, pages 
11 and 24). 


SECTION 24. 
POINTS TO BE MADE BY THE DEFENDANT IN ERROR WITH 
A VIEW OF REBUTTING POINTS MADE BY THE PLAINTIFF 
IN ERROR IN TOPIC B OF ITS BRIEF. 
With these facts in mind, let us consider the points 
made by the plaintiff in error. The arrangement is: 
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1. Dual character of the proceedings in Penn- 
Sylvania. 

2. Payment of money into the Pennsylvania 
court bars a recovery, as 

(a) The law of Pennsylvania allows a garnishee 
to pay funds into court, and he is protected from 
further payment. . 


(b) The garnishee, by the Pennsylvania court is 


not concerned with the outcome of a feigned issue. 


(c) ‘The defendant in error’s recourse, if any, is 
against the prothonotary. 


3. Defendant in error is bound by the Pennsyl- 
vania judgment in the feigned issue proceedings. 


4, An affirmance of the Judgment will compel a 
second payment of the indebtedness. 


In answer to these propositions the defendant in 
error will point out that: 


1. The character of the proceedings in Pennsyl- 
vania are incorrectly stated in the plaintiff in er- 
ror’s brief (Section 25). 


2. That neither the payment of the amount of 
indebtedness into the Pennsylvania court, nor the 
feigned issue judgment constitutes a bar to this 
action (Section 26). 
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SECTION 29. 

THE CHARACTER OF THE PROCEEDINGS IN PENNSYLVANIA 
ARE INCORRECTLY STATED IN THE BRIEF OF THE PLAIN- 
TIFF IN ERROR. 

The impression that a reader of the plaintiff in 
error’s brief receives is that the New York Life 
Ins. Co. has been rather badly treated; that it was 
forced to pay certain money into the Pennsylvania 
court, and should not now be forced to make a sec- 
ond payment of an indebtedness. At the time the 
payment of the money into the Pennsylvania court, 
the New York Life Insurance Company knew that 
an action had been commenced in California. It 
knew that all the parties who could claim an owner- 
ship in the debt were served and therefore within 
the jurisdiction of the State of California. Know- 
ing this unquestioned fact of jurisdiction, it pro- 
eeeded to chose the Pennsylvania courts of ques- 
tionable jurisdiction, as the arbiter of the ownership 
of the debt. The action of submitting a fund to 
the jurisdiction of the Pennsylvania court was not 
forced upon the insurance company. It requested 
the privilege and the privilege was granted. And. 
now, having made a mistake in its choice of courts, 
the insurance company, on appeal from a judgment 
against it, cites as a factor to be considered by the 
Appellate tribunal, that because of its mistake, the 
owner of the debt, assuming Mrs. Dunlevy is the 
owner, should not get the fruits of that ownership. 
The impression is not a fair one and the writer of 
this brief desires to call the court’s attention to this 
fact at the outset. 
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It is also desirable to note that the statement 
that Mrs. Dunlevy was ‘personally served in the 
State of Pennsylvania’’ (plaintiff in error’s brief, 
page 33), is also misleading. The defendant in 
error does believe that the service in question is a 
good service for the purpose of garnishment, provid- 
ing the courts of Pennsylvania determined that the 
New York Life Insurance Company were indebted 
to Mrs. Dunlevy, but does not believe that Mrs. Dun- 
levy was ‘‘personally served in the State of Penn- 
svlvania’’. Personal service by doctrines of con- 
flicts of law has come to mean the serving of pro- 
cess upon a person, himself, within the confines of 
the sovereign that issues the process. The state- 
ment in question is incorrect and misleading. 


SECTION 26. 


NEITHER THE PAYMENT OF THE AMOUNT OF THE DEBT INTO 
THE COURT BY THE NEW YORK LIFE INSURANCE COM- 
PANY, NOR THE FEIGNED ISSUE JUDGMENT, CONSTITUTES 
A BAR TO THE ACTION IN THE FEDERAL DISTRICT COURT. 


The full position of the plaintiff in error is dis- 
closed in the following statement : 


‘*The New York Life Insurance Company 
having been garnished by one of Mrs. Dunlevy’s 
ereditors under a valid judgment which was 
binding upon her, had the right to pay what it 
owed Mrs. Dunlevy into Court. It did pay the 
proceeds of the policy into Court and having 
done so was no longer concerned with the ulti- 
mate disposition of the money.”’ 


(Plaintiff in error’s brief, pages 36 and 37.) 
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To maintain the proposition of the plaintiff in 
error, it is necessary that: 

1. The New York Life Insurance Company was 
correctly served with garnishment process. 


2. That the New York Life Insurance Company 
was indebted to Mrs. Dunlevy. 


3. That the ‘‘indebtedness’”’ was property within 
the State of Pennsylvania. 


The first requirement the defendant in error ad- 
mits to be present. The insurance company was 
correctly served with garnishment process, according 
to the law of the State of Pennsylvania. 

The presence of the second requirement, as it is 
related to the proposition to be sustained, the de- 
fendant in error denies.. It is necessary to explain 
the preceding statement. There is no question in 
the writer’s mind, nor, so it seems, in the mind of 
the federal District Court, but that the New York 
Life Insurance Company was indebted to Mrs. Dun- 
levy; but there was more than doubt,—there was 
certainty in the mind of the Pennsylvania court that 
such was not the case. By a subsequent proceeding 
and collateral with the garnishment to wit: the 
feigned issue, the court of Pennsylvania determined 
that Mrs. Dunlevy at no time had property within 
the State of Pennsylvania; that, if there was an 
indebtedness due from the insurance company, it 
was due to Gould, not to Mrs. Dunlevy. Inasmuch 
as ‘‘attachment is a creature of the local law’’ (Har- 
ris v. Balk, 198 U. S. 215), and inasmuch as the 
local law concludes, that, though garnishment process 


69 


was correct, vet it did not arrest any property of 
Mrs. Dunlevy, any fund disposed of by the insurance 
company could not have been property of Mrs. Dun- 
levy. 


The third requirement was not present. To a 
limited extent only was the debt, property within 
the State of Pennsylvania. This proposition leads 
us to a discussion of the composition of a debt, and 
where its situs is to be found. 


A debt is composed of the obligation of the debtor 
to pay, and the chose in action or right of the cred- 
itor to be paid. The situs of a debt in view of the 
preceding definition could be 


1. Where both debtor and creditor can be found. 
2. Where the debtor can be found. 
3. Where the creditor can be found. 


The writer believes that the first theory has no 
followers. Moreover, assuming that Mrs. Dunlevy 
was the creditor and served in California, certainly 
Pennsylvania has no jurisdiction over the debt. 


The second theory has followers. It is a well rec- 
ognized principle of law that for purposes of gar- 
nishment, the situs of a debt is with the debtor. 
This is true because garnishment process is directed 
toward the obligation to pay, which is the debtor’s 
phase of the debt. 

Louisville & Nashville Ry. v. Deer, 200 U. S. 
176; 
Harris vy. Balk, supra. 
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But the courts do not go farther and say that the 
situs of the debt for all purposes is with the debtor. 
In the case of taxation the situs of a debt is with 
the creditor. 

Chicago Ry. v. Sturm, 174 U.S. 714; 
Kirtland v. Hotchkiss, 100 U. 8. 491. 

And in this latter case the late Justice Harlan 

vouchsafes the opinion that 


‘The debt in question, although a species of 
intangible property, may, for purposes of tax- 
ation, if not all purposes, be regarded as situ- 
ated at the domicile of the creditor’’. 


The writer believes that the latest expression 
deems the situs with the creditor, personally, not at 
his domicile. This seems to be a correct statement 
of the law, for property is deemed to be an asset 
and certainly the obligation to pay cannot be 
deemed to be an asset of the debtor. The chose in 
action is the asset. It is the right of the creditor 
and is present with him. 


If the law is as expressed in the preceding para- 
eraphs, it can be seen that neither the Ry. Co. ¥. 
Deer, supra, nor Harris v. Balk, supra, are authori- 
ties for fixing the situs of this particular debt, so 
as to give Pennsylvania jurisdiction over the res. 
The garnishment process, it was held by the Penn- 
sylvania court, was ineffective. This determination 
concludes the question of fixing the situs by garnish- 
ment. 

Ry. Co. v. Deer, supra, and Harris v. Balk, supra, 
are cases where no question arises over the owner- 
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ship of the debt. They are authorities upon the 
question of service of garnishment process, assuming 
the judgment debtor was the creditor of the gar- 
nishee. They are not authorities for a case where 
the local court found that though there was garnish- 
ment process issued, it arrested no debt of the judg- 
ment debtor. 


Under the third theory, the State of Pennsylvania 
had jurisdiction over the res, if Gould was the cred- 
itor. It did not have jurisdiction over the res, if 
Mrs. Dunlevy was the ereditor. In the latter case 
the State of California had jurisdiction over the res. 
A proper determination of jurisdiction under this 
third theory necessitates first a determination of 
ownership of the chose in action. 


According to the law of the State of New York, 
there was a good assignment of the chose in action 
to Mrs. Dunlevy (see Section 11). 


The assignment, it was agreed by the New York 
Life Insurance Company, and Gould, would be de- 
termined as its validity by the law of the State of 
New York. 


(Transcript, pages 97 and 101). 


With the preceding analyzation in mind, let us 
take up the plaintiff in error’s argument that 
under the heading ‘‘The law of Pennsylvania gives 
a garnishee a right to pay his debt into court, and, 
having done so, he is protected from subsequent 
action by the judgment debtor’? (plaintiff in error’s 
brief, page 87). Authorities are set forth which 
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tend to prove the proposition. These are decisions 
by the State of Pennsylvania, upon situations dif- 
ferent from the one at bar. It does not 
appear in any of them that personal jurisdic- 
tion was not had upon all claimants to the 
fund, nor does it appear that any question of per- 
sonal jurisdiction ever arose, or was considered. 
The decisions are merely authorities for the proposi- 
tion that the garnishee is safe in paying the amount 
of a debt into court when the court had personal 
jurisdiction over all claimants thereto. That the 
State of Pennsylvania would recognize such a judg- 
ment without personal jurisdiction is more than 
doubtful. That another state would not recognize 
such a judgment without personal jurisdiction is a 
certainty. 

To come back to the proposition itself: What does 
it stand for? ‘The reference is entirely to a right 
given by the law of Pennsylvania. It may be con- 
ceded that Pennsylvania gives the right, but the 
law of Pennsylvania is not the standard by 
which this act is judged. The constitution of the 
United States sets up the rule that ‘‘full faith and 
credit’? must be given by one state to the judicial 
proceedings of another state. What is ‘full faith 
and credit’??? Is it the standard the State of Penn- 
sylvania declares is correct? No, it is the stand- 
ard declared by all decisions under the designation 
of conflicts of law. By this standard it is recognized 
that where a state undertakes to determine personal 
rights, it must have jurisdiction over the parties. 

Pennoyer v. Neff, 5 Otto (U. 8.) 174. 
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Cousequently, though the garnishee may be pro- 
tected within the State of Pennsylvania by payment 
of certain money into court, he is not necessarily 
protected in other jurisdictions. 


Other faults that the writer finds with this propo- 
sition are that ‘‘garnishee’’ is not defined, and that 
‘‘judgment debtor’’ is incorrectly assumed. If by 
‘‘oarnishee’’ is meant the person named in garnish- 
ment process and served therewith, the writer can 
offer no objection. But, certainly, if by this word 
the plaintiff in error means not only one named in 
and served by garnishment process, but also one who 
in addition thereto is indebted to the judgment 
debtor, the writer does object. The standard set up 
by the plaintiff in error, and which is the correct 
standard in eases of garnishment, is the law of 
Pennsylvania. This standard states that the named 
‘garnishee’? was not indebted to the named judg- 
ment debtor. Consequently, if the latter definition 
is the one intended by the plaintiff in error, the 
proposition assumes a situation denied by the stand- 
ard it sets up. 


By the same standard there was no ‘‘judgment 
debtor’’ of the named ‘‘garnishee.’’ Consequently 
the proposition makes a second assumption denied 


by the standard it sets up. 


The next proposition of the plaintiff in error is 
that ‘‘under the Pennsylvania law the garnishee is 
not a proper party to, and is not concerned with the 
outcome of the feigned issue”’ (plaintiff in error’s 
brief, page 40). 
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The writer believes this proposition is correct if 
it goes no farther then the statement that the named 
garnishee is not a party to the feigned issue proceed- 
ings. Certainly, however, it cannot be said that the 
New York Life Insurance Company is not concerned 
therewith. 


The only standard set up by the _ plaintiff 
in error in this proposition as to the suff- 
ciency of the insurance company’s action, is as 
in the previous proposition the law of Pennsylvania. 
But, as shown above, this is not the correct standard, 
except as to the sufficiency of the garnishment. The 
standard of garnishment states, ‘‘No effective gar- 
nishment’’. The standard of disposition of personal 
rights states, ‘‘no effective disposition of personal 
rights.’”? And consequently, from this latter stand- 
ard, the insurance company is concerned with the 
outcome of the feigned issue, for as has already 
happened, the feigned issue Judgment has not proven 
a bar to a California action for the recovery of an 
indebtedness. 


The next proposition is that if ‘‘defendant in 
error was harmed * * * her only recourse would be 
against the prothonotary * * *.”’ The assumption here 
is that Mrs. Dunlevy could be harmed by a payment 
of Gould’s money to Gould, or by a payment of the 
imsurance company’s money to Gould. The plain- 
tiff in error confuses his standards. By the Penn- 
svlvania law this money was Gould’s. If the Penn- 
sylvania law is mistaken, the money is not Mrs. Dun- 
levy’s, but belongs to the New York Life Insurance 
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Company. It converted, or attempted to convert, 
a debt into money. As a fact, it paid money to the 
court. The money could not have been Mis. Dun- 
levy’s, for if she owned anything, it was a ‘‘chose in 
action’’, not money. If the insurance company was 
indebted in favor of Mrs. Dunlevy, in Pennsylvania, 
it had a right, perhaps, to convert the same into 
money. But, the law of Pennsylvania, as the cor- 
rect standard of garnishment, stated it was not in- 
debted to Mrs. Dunlevy in Pennsylvania; conse- 
quently, any payment of money by the insurance 
company in Pennsylvania does not concern Mrs. 
Dunlevy. 


The next proposition of the plaintiff in error is 
that ‘‘Defendant in error is bound by the Pennsyl- 
rania judgment in the feigned issue proceedings”’ 
(plaintiff in error’s brief, page 44). Here again 
occurs the confusion of standards. Harris v. Balk, 
supra, and Railway Company v. Deer, supra, are 
authorities to the effect that a debt can be gar- 
nished wherever the debtor can be found. Thev are 
also authorities for the proposition that the local 
law determines the effectiveness of the garnishment, 
thus setting up the local law as a standard of the 
garnishment proceedings. They are not authori- 
ties for the proposition that where the garnishment 
proceedings are ineffective, that still the local law 
can determine the ownership of debt. The confusion 
in thought is well set out in these words: ‘‘So in the 
present case had the question involved been the 
ownership of tangible property, situated in the 
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State of Pennsylvania, the judgment—would un- 
questionably have been binding on the defendant in 
error. And we submit that the rule in regard 
to choses in action and choses in possession is not at 
all different’’ (plaintiff in error’s brief, page 49). 
The conclusion is all wrong. Tangible property ex- 
ists in the physical word, and must have space. 
When it occupies space within the State of Pennsyl- 
yania, that state has jurisdiction over it. Intangible 


property has no physical existence. It is composed, 


as was stated earlier in this brief, of ‘the debtor’s 
obligation to pay and the creditor’s right to sue. 
For garnishment purposes the debt, assuming it was 
Mrs. Dunlevy’s, was present in every state in the 
Union, where the insurance company had agents, 
and where the local law issued effective garnishment 
process. The chose in action, assuming Mrs. Dun- 
levy the owner thereof, was only in California. If, 
as was the case, the law of Pennsylvania has decided 
it did not garnish property of Mrs. Dunlevy, then it 
eould have jurisdiction only by personal service on 
the creditor. This it did not have. 


Moreover, as was stated earlier in this brief, where 
the entire object of the action was the ownership 
of a chose in action, there must be personal juris- 
diction over the defendants. The rule is laid down 
in Pennover v. Neff, supra, in these words: 

‘‘Where the entire object of the action is to 


determine personal rights and obligations of 
the defendants, that is where the suit is merely 
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in personcm constructive service in this form 
upon a non-resident is ineffectual for any pur- 
pose. 


It is respectfully submitted that the feigned issue 
in Pennsylvania was directed to the personal rights 
of Gould and Mrs. Dunlevy, that it was not directed 
against property within the State of Pennsylvania, 
and that it was distinctly 7 persona. 


An affirmance of the judgment will compel a sec- 
ond payment. 


This proposition was discussed earher in this 
brief; at that time it was pointed out, that the pay- 
ment was made under a petition by the insurance 
company and with a full knowledge of the unques- 
tioned jurisdiction of California. The basis of the 
proposition is found in the statement, ‘‘It paid it 
under process of a court of competent jurisdiction. ’’ 
This, of course, is incorrect. The State of Pennsyl- 
vania did not have jurisdiction. 


While it is not desirable to have any one pav an 
indebtedness twice, it is less desirable to protect pay- 
ments made without investigation of the merits of a 
claim. The New York Life Insurance Company did 
not sufficiently investigate either the ownership of 
the debt, nor the jurisdiction of the two courts. More- 
over, the courts will not defeat the title of an 
owner, merely because the debtor made an unfor- 
tunate mistake. 
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The New York Life Insurance Company cannot, 
therefore, be heard complaining of a second pay- 
ment. 

- Respectfully submitted, 
Frank W. Tart, 
CLARENCE COONAN, 
Nat ScHMULOWITZ, 
Attorneys for Defendant in Error, 
Effie J. Gould Dunlevy. 
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SUPPLEMENTAL BRIEF FOR PLAINTIFF IN ERROR, 
NEW YORK LIFE INSURANCE COMPANY. 


This brief is in response to the technical objection 
raised by defendant in error at pages 1 to 21 of her 
brief. 


The claim of defendant in error is that the points 
raised by plaintiff in error are not properly presented 
for review in this court because the trial court did not 
make special findings of fact pursuant to Sections 649 
and 700, Revised Statutes. 


Counsel concede in their brief that an agreed state- 
ment of facts takes the place of special findings within 
the meaning of Sections 649 and 700, Revised Statutes. 

Wayne County v. Kennicott, 103 U. S. 554. 
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It is asserted, however, that only such agreed state- 
ments as settle the ‘‘ultimate’’ facts as distinguished 
from ‘‘evidentiary’’ facts, take the place of special find- 
ings, and counsel rely in that contention upon 

Wilson v. Merchants Loan & Trust Co., 183 U. 8. 
121; 46 L. ed. 113. 


In the case at bar the record discloses 
(1) <A stipulation in two parts. 


(a) Part I being prefaced: 
‘Tt is hereby stipulated as facts * ~*~ *.”’ 


(b) Part II being prefaced: 


“Tt ig hereby stipulated and agreed that the de- 
fendant, Joseph W. Gould, would, if called as a 
witness in the above entitled action, testify as fol- 
lows: * * * 99 


(2) A duly authenticated bill of exceptions includ- 
ing 

(a) The above stipulation (Tr. p. 206), 

(b) One page of testimony by the plaintiff (Tr. 
pee), 

(c) <A recital that the agreed statement of facts, 
the stipulated testimony of Gould, and the one page 
of testimony given by the plaintiff, constituted all the 


evidence given and proceedings had on the trial of 
the ease (Tr. p. 213). 


It is submitted by plaintiff in error 


(1) That Part I of the stipulation covers all of the 
facts upon which the determination of the question of 


laws presented on the writ of error are dependent, 
with the exception of two purely secondary points. 


(2) That Part I of the stipulation is a stipulation 
as to ‘‘ultimate’’ facts as distinguished from ‘‘eviden- 


tiary’’ facts. 


(3) That in any event the judgment should be re- 
versed for the District Court’s error in overruling the 


demurrer. 
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PART I OF THE STIPULATION SHOWS A COMPLETE AGREE- 
MENT AS TO ALL THE FACTS RELATING TO THE PRIN- 
CIPAL ISSUES PRESENTED FOR REVIEW. 

The apparent logic of the Revised Statutes is to give 
the Cireuit Court of Appeals the right to review ques- 
tions of law only as distinguished from questions of 
fact. The statutes aim to make the District Court the 
sole arbiter of the facts in cases tried without a jury. 
They aim also to allow the Cireuit Court of Appeals 
thereafter to pass upon the question as to whether or not 
the District Court entered the proper judgment either 
upon facts which are found, or facts which are stipu- 
lated to. 


The reason the judgment was affirmed in the Wilson 
case and in the other cases which follow it, was that 
in those cases the District Court had not performed its 
function of finding facts upon a given issue. Thus in 
the Wilson case, it was distinctly pointed out that as to 
the main issue in the case there was nothing tantamount 


to a finding. The court said: 


‘“‘The difficulty we meet, which prevents the de- 
cision of the case from resting on the statement 
of facts, hes in the omission therefrom of any 
finding or agreement upon the question of fact 
whether the pledgeor had or had not consented to 
the change; and instead of any such finding or 
agreement there is placed in the statement certain 
correspondence from which, together with other 
facts stated, an inference of consent or perhaps 
ratification might be drawn, but is not found or 
agreed upon, thus leaving the ultimate fact of con- 
sent or nonconsent a matter of inference, and an 
inference of fact, and not of law; and this is a 
material fact arising upon the statement as agreed 
upon.’’ 


Part I of the stipulation of facts in the case at bar 
was as complete an agreement as to what the facts, 
and as to what all of the facts, relating to the princ- 
pal issues presented to the District Court, were, as 
eould have been drawn by the parties. It is not ordi- 
narily necessary to embody an agreed statement in a 
bill of exceptions, but the function of the bill of ex- 
ceptions in this case is to show, and it does show, 
that there was no evidence whatever submitted upon 
the particular issues which Part I of the stipulation 
of facts covered. As to those issues all of the facts 


were agreed upon. 


Part II of the stipulation was a stipulation as to 
Gould’s testimony (Tr. pp. 210-211). That testimony 
had no bearing upon any of the questions presented 
to the District Court, except (a) as to Gould’s inten- 
tion in making the assignment, and (b) as to the alleged 
conditional character of delivery of the assignment, if 


in fact there was any delivery at all. 


The single page of testimony given by Mrs. Dun- 
levy (Tr. p. 212), did not materially affect any issue. 


The bill of exceptions discloses that Gould’s stipu- 
lated testimony, and Mrs. Dunlevy’s actual testimony, 
were the only other elements which the court considered 
in deciding the case, in addition to Part I of the stipu- 
lation. It is definitely and conclusively established, 
therefore, before this court, that as to all of the issues 
other than the last two above mentioned, Part I of the 
stipulation was a complete and full agreement of the 
‘‘ultimate’’ facts. 


Plaintiff in error’s first point for reversal is that 
Mrs. Dunlevy was without title to the tontine bene- 
fits under the policy and that a judgment permitting 
her to recover them was erroneous for that reason. In 
support of this branch of the argument, it was sub- 
mitted: 


(1) That there was no delivery whatever of the as- 
signment (Brief of Plaintiff in Error, pp. 13-24); 


(2) That if the court found a delivery from the 
facts stipulated, it was shown to be conditional by 
Gould’s uncontradicted testimony (Brief for Plaintiff 
imnelrror., pp..24-79)- 


(3) That there was no gift of the tontine benefits 
to Mrs. Dunlevy because Gould intended her to have 
only the death benefits as disclosed by Gould’s un- 
contradicted testimony (Brief of Plaintiff in Error, pp. 
29-33). 


It is apparent that the first of these points, that is to 
say, whether there was any delivery at all, rests entirely 


upon the stipulated facts in Part I of the stipulation. 
The question as to whether or not there was any delivery 
at all of an assignment of the tontine benefits from 
Gould to Mrs. Dunlevy is, therefore, open to considera- 
tion by this court. 


The second and third points with respect to delivery 
are, it is true, dependent upon Gould’s testimony. But 
these points were both secondary. If from the facts 
stipulated, this court concludes that there was no 
delivery at all, there will be no need for considering 
the other points. 


As to the defense of the Pennsylvania proceedings 
(Brief of Plaintiff in Error, pp. 33-50), Part I of the 
stipulation is complete beyond question. There is not 
a word in Gould’s stipulated testimony, or in Mrs. 
Dunlevy’s brief oral testimony, in any way relating 
to the Pennsylvania proceedings. All of the facts re- 
garding these proceedings are covered by Part I of 
the stipulation of facts. These facts are categorically 
set forth, as in special findings, and it is finally stipu- 
lated that the transcript of the proceedings in the Penn- 
sylvania court, which is annexed to and made a part of 
the defendant’s answer, correctly sets forth the facts 
bearing upon this defense. The most satisfactory form 
in which special findings can be drawn is to draw them 
so that they find for or against the allegations of the 
pleadings. Certainly where a stipulation of facts re- 
fers to a pleading and declares that certain allegations 
thereof are true, it cannot be contended that such a 
stipulation is of ‘‘evidentiary’’, as distinguished from 
‘‘ultimate’’ facts. The ‘‘ultimate’’ facts are the facts 


to be proved, in other words the facts alleged in the 
pleadings. 


It has been distinctly held by the federal courts that 
in making special findings it is proper for the District 
Court to find by reference to exhibits set out in plead- 
ings. 

Wesson v. Saline Co., 73 Fed. 917; 
Corlass v. Pulaski Co., 116 Fed. 289. 


We have in this case, therefore, a stipulation of facts 
corresponding to special findings, which stipulation 
covers some of the issues of law and not others. In 
such a ease the Circuit Court of Appeals may review the 
issues that are covered by the stipulation, although it 
may be precluded from considering others. This has 
been directly held in 

Anglo-American Land M. &@ A. Co. v. Lombard, 

132 Med, 721, (30: 

Mr. Justice Van Devanter, speaking for himself and 
Justices Sanborn and Thayer of the Eighth Circuit, in 
1904, said: 

‘While the special finding under consideration 
does not meet the requirements of the Act of 
Congress, it does sufficiently respond to some of 
the issues raised by the pleadings, although not 
responding te others. In this situation the finding 
may be examined to ascertain whether the ultimate 
facts found and stated therein are decisive of the 
controversy, and determine what judgments should 
be rendered, irrespective of any response which 
eould be made to the issues upon which the finding 
is silent. lf, under a correct application of legal 
principles, the facts adequately found and stated 


determine the cases, the imperfection in the special 
finding becomes immaterial, and the present judg- 
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ments must be affirmed, or other judgments must 
be directed in their siead, as the facts found and 
stated may require.” 


We submit that upon the foregoing authority there 
ean be no question that this court has full power to re- 
verse the judgment of the District Court in the present 


case for any of the following causes: 


(1) If it concludes as a matter of law upon the facts 
stipulated to in Part I of the stipulation, there was 
no delivery of the assignment from Joseph W. Gould 
to the defendant in error (Brief of Plaintiff in Error, 
pp. 13-24); 

(2) If it concludes as a matter of law that the facts 
with respect to the proceedings in Pennsylvania as con- 
tained in Part I of the stipulation constituted a valid 
defense (Brief of Plaintiff in Error, pp. 33-50). 


jE 
PART I OF THE STIPULATION IS A STIPULATION OF 
SULTIMATE” FACTS AS DISTINGUISHED FROM “EVIDEN.- 
TIARY” FACTS. 

We have shown that as to the issues of non-delivery 
of the assignment and as to the defense based 
on the Pennsylvania proceedings, all of the facts are 
contained in Part I of the stipulation. 
~ But it is claimed by defendant in error that the 
stipulation of facts is a stipulation of ‘‘evidentiary”’ 
as distinguished from ‘‘ultimate’’ facts within the rule 
of Wilson v. Merchants Loan & Trust Company, supra. 


This contention cannot be sustained. Looking at the 
facts which are contained in Part I of the stipulation 
and which bear upon the question of non-delivery of the 
assignment, it is clear that there is no basis whatever 
for arguing that the facts ttted to are ‘‘eviden- 
tiary’’. The parties stipulated to what actually oc 
curred, and as to what did not occur. Step by step, 
everything that was done by Joseph W. Gould is set 
forth. We submit that it would be impossible to sug- 
gest a more appropriate form in which these facts could 
have been presented in respect to this issue, if the court 
had been making a special finding upon it. With respect 
to this issue, not a single fact is contained in the stip- 
ulation which in any sense couid be claimed to be ‘‘evi- 
dentiary’’. 


With respect to the defense of the Pennsylvania 
proceedings a number of definite facts are stipulated to 
in Part I of the stipulation, and then the stipulation 
concludes with the agreement: 


‘“That the exemplification of record annexed to 
defendant New York Life Insurance Company’s 
amended answer herein, and marked Exhibit ‘A’ is 
a full, complete and correct exemplification of the 
entire record of all proceedings had in the courts 
of the State of Pennsylvania with reference to the 
policy of life insurance and the moneys involved in 
the above entitled action.”’ 


The first answer we make to the claim that these 
facts so stipulated to with respect to the plea in bar 
were ‘‘evidentiary’’ has already been suggested. Where 
a party refers to a pleading and stipulates that the 
allegations thereof may be deemed true, we think that 
it is apparently futile for such a party to claim that the 
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stipulation is a stipulation of evidence. But aside from 
this consideration, it is submitted that the facts them- 
selves which are set forth in the amended answer were 
not ‘‘evidentiary’’ but were ‘‘ultimate’’ within the 


meaning of the rule of the Wilson case. 


When a judgment is pleaded in bar, it may upon its 
face disclose that it is a proper defense. It may be 
apparent from the judgment itself that in the case in 
which the judgment was rendered and in the case at 
bar all of the essentials of a valid plea of res judicata 
were present, namely, unity of parties and unity of 
issues. It may, however, be necessary to establish such 
identity of parties or issues by introducing the pro- 
ceedings leading up to the judgment. Where this is 
done every fact that relates to the obtaining of the 
judgment is an ‘‘ultimate’’ fact from which it may be 
determined as a matter of law that there was a unity 
of parties and a unity of issues so that the judgment 
might constitute a defense. 

Dae CUC., 1920; 

Gray v. Dougherty, 25 Cal. 266; 
Barnum v. Reynolds, 38 Cal. 648; 
Wiazon v. Devine, 67 Cal. 341; 
Page v. Garver, 5 Cal. App. 383. 


In the present case had the court made a special find- 
ing upon the proceedings in Pennsylvania, it could not 
have found in terms that plaintiff was or was not 
barred from recovering by such proceedings. Such a 
finding would not have been a finding of fact but a con- 
clusion of law. Had the court been making a finding of 
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fact, it would have found precisely what proceedings 
were had in Pennsyivania, and to do this, it would have 
been compelled to find exactly what is set out in the 


amended answer. 


That the rule which ghee in error has invoked is 
not to be carried to the highly technical and unreason- 
able length to which defendant in error contends, was 
the opinion of Judge Seaman, speaking for the judges 
of the Seventh Cireuit in 1908 in the case of 

South Chicago Elevator Co. v. United Grain Co., 
iGo eds 132) 125. 


In that case the defendant in error was contend- 
ing that the special findings which had been made in 
the lower court were subject to the same objection as 
that now raised by defendant in error to the stipulation 
of facts in this case. It was claimed that the special 
findings were findings of ‘‘evidentiary’’ facts and not 
of ‘‘ultimate’’ facts, and that, therefore, the Circuit 
Court of Appeals could not consider the question of a 
sufficiency of such findings to support the judgment. 


We call to the attention of the court the fact that in 
this case Judge Seaman was dealing with findings which 
embodied a long series of transactions between the par- 
ties, consisting of correspondence, meetings and other 
dealings between the parties. Judge Seaman points out 
that all of these facts entered into and were a part of 
the question as to whether or not a contractual relation 
existed between the parties; that this question was a 
question of law and that, therefore, the special findings 
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were not subject to the objection urged by the defend- 


ant in error. 


It is to be noted that Judge Seaman particularly dis- 
tinguishes the case upon these crounds from the case 
relied upon by counsel for defendant in error herein, 


namely, the Wilson case. Judge Seaman said: 


‘‘Por the purpose of review, the rule is well settled 
that the law of the case must be determined from 
a finding by the trial court of ultimate facts in 
issue—its ‘finding of the propositions of fact which 
the evidence establishes-and not the evidence on 
which these ultimate facts are supposed to rest’. 
Norris v. Jackson, 9 Wall. 125, 127, 19 LL. edGuee 
7 Notes U. S. Rep. 148; Wilson v. Merchants’ Loan 
& Trust Co., 183 U. 8. 121, 127; 22 Sup. Gio 
46 L. ed. 113. So any inferences of fact to estab- 
lish an ultimate fact in issue cannot be supplied by 
this court from evidence recited in the findings of 
facts which are merely evidential in character and 
not final, in the absence of a finding by the trial 
court, of the ultimate fact. We are of opinion, how- 
ever, that the facts upon the issue under consid- 
eration are settled by the findings within the fore- 
going rule. Written communications between the 
parties are set out therein, bearing date from Aug- 
ust 27th to September 6, 1904, which contain their 
respective negotiations and propositions for hand- 
ling and storing grain for a year, with acceptance 
by the plaintiff of the defendant’s proposition, thus 
stated in the plaintiff’s letter of September 6th: 

‘We therefore accept -your proposition to handle 
your grain at one-half cent per bushel, the minimum 
amount to be handled during the year to be 
5,000,000 bushels. We should be glad to commence 
business with you at your earhest convenience.’ 

Thereupon it is distinctly stated and found, in 
substance, that the parties met personally, prior to 
September 6th, and arranged for a subsequent 
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meeting to settle the terms of a contract, and with- 
in ten days after that date met and ‘agreed upon 
the following memorandum of agreement, which 
they at the same time and place agreed should be 
subsequently put into a formal] written contract,’ 
setting out the memorandum, which contains minor 
provisions for service not in controversy, and fixes 
‘one-half of a cent per bushel’ to be paid for eleva- 
tion of the grain and 5,000,000 bushels as the mini- 
mum amount to be handled in the year. The mean- 
ing of these provisions in memorandum and letter 
is not only clear, but uncontroverted. It is further 
stated and found that the principals met in Decem- 
ber, 1904, and that ‘it was then agreed between 
them, acting for the parties to this suit, that it was 
unnecessary to reduce the agreement to a formal 
written contract, as they were doing business under 
the contract and had an abundance of letters and 
memorandum to show what had been agreed upon; 
~ * * that shortly after the receipt of the letter’ 
of September 6th, above mentioned, the defendant 
proceeded to deliver the grain in question, ‘and on 
the 12th day of September, 1904, the plaintiff 
began’ its service under the alleged agreement, and 
so continued ‘for the whole period of 12 months’; 
and ‘that both the plaintiff and the defendant be- 
heved a contract existed between them, which con- 
tract was evidenced by letters and memoranda’ 
set forth. 


The facts thus found are the ultimate facts under 
the issue, ‘whether an express contract existed be- 
tween the parties—not merely evidential facts which 
leave an inference of fact to be determined, as con- 
tended on behalf of the defendant—and are thus 
plainly distinguishable from the findings involved in 
Wilson v. Merchants’ Loan & Trust Co., supra, cited 
and discussed in the brief for the defendant. They 
settle, as we believe, (a) that all terms of the pro- 
posed contract for delivery and storage of the 
grain in question are set forth in these letters and 
written memorandum; (b) that the parties met and 
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agreed thereupon as their contract; and (c) that 
the plaintiff’s service in suit was in performance 
thereof. With facts so found, the only deductions 
to be drawn under that issue were conclusions of 
law, either as to the validity of the agreement or 
interpretation of the written instrument thus agreed 
upon.” 


ee 


IIT. 


IN ANY EVENT THE JUDGMENT SHOULD BE REVERSED, FOR 
THE DISTRICT COURT’S ERROR IN OVERRULING THE 
DEMURRER. 


The ninth assignment of error is as follows: 


ee 


Said court erred in overruling the demurrer of 
said defendant, New York Life Insurance Com- 
pany, a corporation, to plaintiff’s complaint.’’ 


(Tr. p. 229.) 


The first four grounds of the demurrer were as 


follows: 
Sil 


That said complaint does not state facts sufh- 
cient to constitute a cause of action against this 
defendant New York Life Insurance Company. 


JL, 


That said complaint is uncertain in this, that it 
does not appear therein, nor can it be ascertained 
therefrom whether the assignment therein men- 
tioned was ever delivered to the plaintiff herein. 


JOU, 


That said complaint is uncertain in this, that it 
does not appear therein, nor can it be ascertained 
therefrom, whether said assignment was ever de- 
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livered to a person other than the plaintiff herein, 
for or on behalf of the said plaintiff, or for her 
benefit. 

IV. 

That said complaint is uncertain in this, that i4 
does not appear therein, nor can it be ascertained 
therefrom, that said assignment was delivered to 
New York Life Insurance Company, or that the 
defendant New York Life Insurance Company ever 


received delivery of the said assignment for or on 
behalf of plaintiff.’’ 


(iirepoels and 15.) 


The allegations of the complaint to which these speci- 
fications of demurrer were directed were as follows: 

“That on or about the 27th day of June, A. D. 

1893, when the plaintiff herein was thirteen years 

of age, the defendant Joseph W. Gould made and 

executed a certain instrument in writing which was 
and is in words and figures following, to wit:’’ 

(Here the assignment from Joseph W. Gould 


upon which the plaintiff relied is set forth ver- 
batim. ) 


ce * * and delivered the same to New York 


Infe Insurance Company * * *.” 


Defendant in error cannot fall back upon the rule 
that an allegation of delivery is to be drawn from the 
allegation that the assignment was ‘‘imade and =teke= 
ered’, The allegation here is that Gould ‘‘made and 
executed’’ the assignment and ‘‘delivered it to the New 
York Life Insurance Company’’. There is no allegation 
that he delivered it to Mrs. Dunlevy directly or to the 
New York Life Insurance Company for Mrs. Duwilevy. 
For this reason the demurrer should have been sus- 
tained both upon the general and special grounds as- 
signed. 
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CONCLUSION. 


The District Court erred in rendering judgment for 
defendant in error because: 


(1) Upon the ‘‘ultimate’’ facts embodied in Part I 
of the stipulation it conclusively appears as a matter of 
law that Joseph W. Gould never delivered the assign- 
ment of the policy to Mrs. Dunlevy; 


(2) ‘Upon the ‘‘ultimate’’ facts embodied in Part 
I of the stipulation it conclusively appears as a matter 
of law that Mrs. Dunlevy was barred from recovery in 
this action by the proceedings in the courts of Penn- 
sylvania ; 

(3) The demurrer of the defendant to the complaint 
should have been sustained. 


These errors are properly presented to this court for 
review. They have occasioned an unconscionable judg- 
ment. Defendant in error’s attempt to uphold that 
judgment depends upon an unreasonable construction 
of Sections 649 and 700, Revised Statutes, a construc- 
tion that has been repudiated by the learned judges 
of the seventh and eighth circuits as being opposed to 
the logic and spirit of those statutes. 

This judgment should be reversed. 

Dated, San Francisco, 

March 25, 1914. 
K. J. McCurcuen, 
Warren OLNEY, JR., 
CHarLes W. Witvarp, 
J. M. Mannon, Jr., 
Attorneys for Plaintiff in Error, New 
York Life Insurance Company. 
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PETITION OF PLAINTIFF IN ERROR, NEW YORK LIFE 
INSURANCE COMPANY, FOR A 
REHEARING. 


To the Honorable William B. Gilbert, Presiding Judge, 
and the Associate Judges of the United States 
Circuit Court of Appeals for the Ninth Circuit: 


The plaintiff in error New York Life Insurance Com- 
pany respectfully asks a rehearing in this case, that 
further consideration may be given to a single point 
which we apprehend has been misconceived in the 
majority opinion. 

We respectfully submit that the court has either 
failed to note that Mrs. Dunlevy was served with 


process in the Boggs & Buhl suit, that is, the suit in 
which the execution attachment writ was issued against 
the New York Life Insurance Company, or that the 
court has failed to apply the rule cited in the leading 
opinion from Drake on Attachments. We respectfully 
suggest that a proper application of the rule quoted 
from Drake will give the plaintiff in error at least the 
benefit of the Boggs & Buhl judgment, interest, and 
costs. 


iL, 


THE MAJORITY HAS APPARENTLY CONSIDERED THAT THE 
PENNSYLVANIA COURT LACKED JURISDICTION IN BOGGS 
& BUHL vy. DUNLEVY, AS WELL AS IN THE “FEIGNED 
ISSUE” PROCEEDING, ALTHOUGH JURISDICTION IN THE 
FORMER CASE IS ADMITTED BY DEFENDANT IN ERROR. 


There were two separate and distinct proceedings in 
the courts of Pennsylvania, viz: 

(1) Boggs & Buhl v. Dunlevy; 

(2) The *‘Feigned Issue’’ proceeding. 


It is admitted that jurisdiction was acquired in 
Boggs & Buhl v. Dunlevy. Mrs. Dunlevy was served 
with summons in the State of Pennsylvania. 


This court holds that jurisdiction was not acquired 
in the ‘‘feigned issue’’ proceeding, and we are not 
now contesting that holding. 


Plaintiff in error’s main contention before this court 
was that even should the court hold (as it has held) 
that the Pennsylvania court acquired no jurisdiction 


over Mrs. Dunlevy in the ‘‘feigned issue’’ proceeding, 
nevertheless plaintiff in error was entitled to protection 
because of the admitted jurisdiction of the Pennsyl- 
vania court in Boggs & Bull v. Dunlevy. (See plain- 
tiff in error’s opening brief, pp. 36-43). The answer 
which the prevailing opinion makes to this vital con- 
tention is as follows: 


‘Applicable to the contention of the defendant 
that having paid the money into the Pennsylvania 
court, it discharged the debt and was no longer 
concerned with the disposition of the money, is 
the following from Drake on Attachments, Sec. 
695: ‘It follows, hence, that a garnishee must, for 
his own protection, inquire, first, whether the court 
has jurisdiction of the defendant, and, next, whether 
it has jurisdiction of himself. If the jurisdiction 
exists as to both, he has no concern as to the 
eventual protection which the judgment of the 
eourt will afford him; it will be complete.’ In the 
proceedings upon the writ of garnishment, the gar- 
nishee had ample opportunity before it paid the 
money into court to discover that the defendant in 
the writ had not been duly served with process, 
and that the court had no jurisdiction over her.’’ 


The section from Drake on Attachments unquestion- 
ably relates to the inquiry which a garnishee is re- 
quired to make respecting the jurisdiction of the court 
in the action out of which he has been garnished. Drake 
says, with exact accuracy, that a garnishee must in- 
quire and ascertain whether that court in that pro- 
ceeding has jurisdiction over the judgment debtor and 


over himself. If so, his protection is declared to be 


complete. 


The majority of the court apples this quotation to 
the case at bar by saying: 


‘“‘In the proceedings upon the writ of garnish- 
ment, the garnishee had ample opportunity before 
it paid the money into court to discover that the 
defendant in the writ had not been duly served 
with process, and that the court had no jurisdiction 
over her.’’ 


The New York Life Insurance Company obviously 
could never have discovered that ‘‘the defendant in 
the writ had not been served with process, and that 
the court had no jurisdiction over her.’? Mrs. Dun- 
levy admits that she was served with process—that 
she was served with the summons in Boggs & Buhl 
v. Dunlevy while she was in the State of Pennsyl- 
vania; adinits that the Pennsylvania court had plenary 


jurisdiction over her in that action. 


If the majority of the court meant to say that the 
New York Life Insurance Company might have dis- 
covered that the Pennsylvania court was without juris- 
diction in the ‘‘feigned issue’’ proceeding, the quo- 
tation from Drake is clearly inapplicable. In the chapter 
from Drake which contains the quotation in question, 
the author is considering the jurisdiction of the court 
in the proceeding in which the writ issued, not any 
subsequent ‘‘feigned issue’’ proceeding. If the prevail- 
ing opinion means that the New York Life Insurance 
Company might have ascertained that the Pennsylvania 
court was without jurisdiction in Boggs & Buhl v. 
Dunlevy, then the admitted fact of such jurisdiction 


has been lost sight of. 


II. 


IF THE MAJORITY OF THE COURT DID RECOGNIZE THAT 
THE PENNSYLVANIA COURT HAD UNDOUBTED JURISDIC- 
TION OF MRS. DUNLEVY IN BOGGS & BUHL v. DUNLEVY, 
IT HAS NOT SAID HOW OR WHY THAT FACT FELL SHORT 
OF ENTITLING THE NEW YORK LIFE INSURANCE COM- 
PANY TO PROTECT ITSELF BY PAYMENT INTO COURT. 


Aside from that portion of the opinion above quoted, 
the majority of the court assigns no reason why the 
New York Life Insurance Company was not entitled 
to pay the proceeds of the policy into the Pennsylvania 
court. No authority has been referred which ques- 
tions that a garnishee may have complete protection by 
paying what he owes the judgment debtor into court 
that is, where the court issuing the garnishment has 
jurisdiction of the judgment debtor and of the gar- 
nishee. 

20°C Fics 1093, 


‘““‘The statutes usually provide that a garnishee 
may relieve himself from liability both to plaintiff 
and the principal defendant by paying the money, 
or delivering the property into court after he has 
been served with the writ of garnishment. Some of 
the statutes provide that the court may order the 
money or property to be deposited in court, where 
the disclosure shows that the garnishee is pos- 
sessed of property of or is indebted to the prin- 
cipal defendant.’’ 


No mention is made in the prevailing opinion of 


the decisions of the courts of Pennsylvania so constru- 


ing the garnishment statutes of that state, cited in 
plaintiff in error’s opening brief at pages 37-39. 
Singerly’s Ears. v. Woodward, 8 Weekly Notes 
of Cases 339; 
Wilson v. Mayhew, 6 Phila. Rep. 273; 
Stockham v. Pancoast, 1 Penn. Dist. Rep. 135; 
Fuller v. Bleim, 9 Weekly Notes of Cases 574; 
Brooks v. Salin, 14 Weekly Notes of Cases 390; 
Cunningham v. O’Keefe, 19 Weekly Notes of 
Cases 575. 


The majority of the court recognized the soundness 
of the rule by adopting the language of Drake on At- 
tachments. The author lays it down as a fundamental 
principle that, if in the action out of which the garnish- 
ment has issued: the court has jurisdiction over the 
defendant, the garnishee’s protection will be complete. 


Applying this rule to the present case, in Boggs & 
Buhl v. Dunlevy, the Pennsylvania court admittedly 
had jurisdiction over Boggs & Buhl, the plaintiffs, and 
over Mrs. Dunlevy, the defendant. It also had juris- 
diction over the garnishee, the New York Life Insurance 
Company. The result which the court must reach, then, 
is, as Drake says, that the New York Life Insurance 
Company had no concern as to the eventual protection 
which the judgment of the court would afford it. Its 
protection should be complete. 


We contend, moreover, that the existence of juris- 
diction over Mrs. Dunlevy in Boggs & Buhl v. Dunlevy, 
entitled the New York Life Insurance Company to 
complete protection as to its entire obligation. The 
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indebtedness of the Tusurance Company to Mrs. Dun- 
levy was, for the purpose of attachment, personal 
property of Mrs. Dunlevy within the State of Penn- 
sylvania. 
Weiner v. American Ins. Co. of Boston, 73 Atl. 
443 (Pa. 1909). 


Boggs & Buhl v. Dunlevy was an action at common 
law in which the Pennsylvania court obtained juris- 
diction over Mrs. Dunlevy by valid service of sum- 
mons within Pennsylvania. The jurisdiction so ob- 
tained empowered the Pennsylvania court to enter a 
money judgment against Mrs. Dunlevy and to enforce 
such judgment against any property belonging to her 
within the State of Pennsylvania. The process of the 
state reached out in aid of this judgment and seized the 
indebtedness of the insurance company to Mrs. 


Dunlevy. 


We contend that under the decisions of the courts 
of the State of Pennsylvania construing the statute 
relating to execution and garnishment, which we cited 
in our opening brief, the laws of Pennsylvania entitled 
plaintiff in error to pay the entire amount of the indebt- 
edness into court. If, after such payment, the protho- 
notary of that court misapplied the moneys, then the 
party injured might have recourse against him on his 
official bond. 

Shriver v. Harbaugh, 2 Pitts. Rep. (Crumrine) 
OO? 


‘To hold that a garnishee must determine the exact 
amount which he shall pay into court when subjected 
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to a valid garnishment imposes an unnecessary hard- 
ship upon him. He is told by the writ to pay over so 
much as will satisfy the amount mentioned in the writ, 
together with interest and costs. But greater evil hes 
in the fact that such a rule authorizes a splitting of 
the cause of action of the judgment debtor against 
the garnishee. If such a rule exists, then in every state 
where Mrs. Dunlevy had a creditor, the New York Life 
Insurance Company might have been made a garnishee 
upon this one policy. The better reason and authority 
are in favor of permitting the garnishee to pay the 
entire indebtedness into court, leaving it to the court 
to make a proper disposition of any possible surplus. 

Kern v. Chicago Co-operative Brewing Ass’n., 

oN] Be 1030, 


‘A judgment rendered against a garnishee must 
be for the whole amount of the debt to defendant, 
not merely for enough to pay the plaintiff.”’ 


This petition for rehearing is interposed because in 
our opinion the author of the leading opinion has 
either overlooked the fact that the Pennsylvania court 
had undoubted jurisdiction of Mrs. Dunlevy in the 
Boggs & Buhl suit or misapplied the rule quoted from 
Drake on Attachment. 


We think the facts of the present case furnish an 
excellent illustration of the fallacy of the argument 
of the leading opinion. In November, 1909, an execu- 
tion attachment, unquestionably valid in every particu- 
lar, was served on the insurance company in Pennsyl- 
vania. In February, 1910, the present action was insti- 
tuted in Marin County, California. 


